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10 Filed May 17,1955 

The United States of America, ss: 

The President of the United States of America 

To the Honorable the Judges of the United States 
(Seal) District Court for the District of Columbia 

Greeting : 

Mandate 

Whereas, lately in the United States District Court for 
the District of Columbia, before you or some of you, in a 
cause between George A. Landell, Executor of E. A. Lan¬ 
ded, deceased, et al., Plaintiffs, and Northern Pacific Rail¬ 
way Company, Defendant, Civil Action No. 5514-50, where¬ 
in the judgment of the said District Court entered in said 
cause on the 29th day of June, 1954, is in the following 
words, viz: 

“This cause came on for hearing on defendant’s motion 
for Summary Judgment dismissing the complaint under 
Rule 56, and was argued by counsel. 

“And the Court having considered the pleadings, the 
deposition of plaintiff Robert W. Lishman and the exhibits 
offered in connection therewith, the affidavits offered in 
support of said motion and in opposition thereto, and the 
points and authorities submitted on said motion, and the 
Court having filed its memorandum opinion upon said mo¬ 
tion dated June 23,1954, 

“It is this 29th day of June, 1954, in accordance with 
said memorandum opinion ordered, adjudged and decreed 
that said motion by defendant be and the same hereby is 
granted and that the complaint herein be and the same 
hereby is dismissed. 

Edward A. Tamm, 
Judge” 

11 As by the inspection of the original record of the 
said District Court, which was brought into the 


United States Conrt of Appeals for the District of Colum¬ 
bia Circuit by virtue of an appeal, agreeably to the act of 
Congress in such case made and provided, fully and at 
large appears; 

12 And Whereas, in the term of January.. in 

the year of our Lord one thousand nine hundred and 

fifty-five., the said cause came on to be heard be¬ 

fore the said Court of Appeals on the said original record, 
and was argued by counsel: 

On consideration whereof, It is now here ordered and 

adjudged by this Court that the judgment. of the 

said District Court appealed from in this cause be, and the 
same is hereby, affirmed, with costs. 

It is further ordered by the Court that appellee North¬ 
ern Pacific Railway Company recover against said appel¬ 
lants George A. Landell, Executor of E. A. Landell, De¬ 
ceased, et al., etc., One Thousand One Hundred Ninety-two 
Dollars and Thirty Cents ($1,192.30), taxable cost of print¬ 
ing its brief and appendix herein, and have execution 
therefor. 

April 14,1955. 

13 You Therefore, Are Hereby Commanded that such 

execution and.proceedings be had in said 

cause. as according to right and 

justice and the laws of the United States ought to be had, 
the said appeal notwithstanding. 

Witness the Honorable Earl Warren, Chief Justice of the 
United States, the ...seventeenth... day of ...May..., 
in the year of our Lord one thousand nine hundred and 
fifty-five. 

/s/ Joseph W. Stewart, 

Clerk of the United States Court of Appeals 
for the District of Columbia Circuit . 
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Cost of Appellee: 

Clerk $. 

Brief and Appendix $1,192.30 


$1,192.30 

/s/ Joseph W. Stewart, 

Joseph W. Stewart, 

Clerk of the United States Court of Appeals 
for the District of Columbia Circuit. 

Mandate recalled 5/31/55 
Mandate reissued 10/21/55 


14 Filed Nov. 23,1955 

Judgment having been entered in the above entitled ac¬ 
tion on the 23rd day of June, 1955, against George A. Lan- 
dell, Executor of E. A. Landell, deceased, et al., plaintiffs, 
the clerk is requested to tax the following as costs: 

Bill of Costs 

Fees of the clerk $. 

Fees of the marshal . 

Fees of the court reporter for all or any 
part of the transcript necessarily ob¬ 
tained for use in the case . 

Fees and disbursements for printing . 

Fees for witnesses (itemized on reverse side) . 

Fees for exemplification and copies of pa¬ 
pers necessarily obtained for use in case . 

Docket fees under 28 U. S. C. 1923 . 20.00.. 

Costs incident to taking of depositions _191.40.. 

Costs as shown on Mandate of Court of Ap¬ 
peals ...1192.30.. 

Other Costs (Please itemize) . 


Total 


$...1403.70.. 
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16 Filed Nov. 23,1955 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 5514-50 

George A. Landell, Executor of E. A. Landell, deceased, 

et al., Plaintiffs 

v. 

Northern Pacific Railway Company, Defendant 

Order on Mandate Affirming Judgment of District Court 

George A. Landell, Executor of E. A. Landell, deceased, 
et al., plaintiffs, having appealed to the United States Cir¬ 
cuit Court of Appeals for the District of Columbia from 
the judgment entered in this cause on the 29th day of June, 
1955, and said Court having issued its mandate filed in this 
Court the 21st day of October, 1955, wherein it was ordered, 
adjudged and decreed that such judgment be affirmed with 
costs assessed at Eleven Hundred Ninety-two Dollars and 
Thirty Cents ($1,192.30) in favor of Northern Pacific Rail¬ 
way Company, appellee; 

Now upon the mandate of the United States Circuit Court 
of Appeals for the District of Columbia, filed in this Court 
the 21st day of October, 1955; 

It Is Ordered, Adjudged and Decreed that the judgment 
entered in this cause on the 29th day of June, 1955, be and 
it is in all respects affirmed and that judgment be entered 
that Northern Pacific Railway Company, defendant, re¬ 
cover of George A. Landell, Executor of E. A. Lan- 

17 dell, decedent, et al., plaintiffs, the sum of Eleven 
Hundred Ninety-two Dollars and Thirty Cents 

($1,192.30) as costs on appeal, and that it have execution 
therefor. 

Edward A. Tamm 
Judge 
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18 Filed Nov. 28,1955 

Motions of Plaintiffs Under Rule 54(d) of the Federal Rules of 
Civil Procedure to Review the November 23. 1955. Taxation 
of Costs for Defendant and Under Rule 60(b)(6) to Set 
Aside. Vacate. Modify or Correct the Summary Judgment 
Dismissing the Complaint for Alleged Laches, Entered 
Herein on June 23, 1954 

As shown in the annexed affidavit of Robert W. Lishman, 
Esq., plaintiff trustee herein, verified November 28, 1955, 
the taxation for defendant of the costs of the taking of the 
Lishman deposition is unjust because the deposition was 
used contrary to the provisions of Rule 26 which govern 
the use of depositions. 

The summary judgment ignores the basic element of the 
cause of action herein, namely, that defendant, in violation 
of statute and law, as 97% stockholder in the existing fed¬ 
eral corporation is using the operating franchise and right 
of way in disregard of the ownership rights vested in the 
3% minority stockholders by Congress under the terms of 
an operative statute (13 Stat. 365). 

19 The summary judgment is based on serious errors 
of material fact which in justice and good conscience 

should be corrected by this Court. 

/s/ Robert W. Lishman 

Edward Brown Williams 
Attorneys for Plaintiffs 
412 Washington Building 
Washington 5, D. C. 


November 28, 1955. 
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20 Filed Nov. 28,1955 

Affidavit of Robert W. Lishman in Support of Plaintiff's 
Motions Under Rules 54 and 60. 

Robert W. Lishman, being duly sworn, deposes and says: 

1. I am a party plaintiff as trustee for my wife and aunt 
of 700 shares of stock in the Northern Pacific Railroad 
Company, an existing federal corporation (hereinafter 
called “Railroad”). I am also one of the plaintiff com¬ 
mittee which represents as fiduciary approximately 30,000 
shares of Railroad’s stock deposited by more than 100 
holders thereof with the Fidelity Trust Company of Phila¬ 
delphia. I am one of attorneys in the above entitled pro¬ 
ceeding. On November 23, 1955, notice of taxation of costs 
was mailed to me by defendant’s attorney. 

2. I make this affidavit (a) under Rule 54(d) of the Fed¬ 
eral Rules of Civil Procedure to review the Bill of Costs 
taxed on November 23, 1955, for defendant, Northern Pa¬ 
cific Railway Company, an alleged Wisconsin corporation 
(hereinafter sometimes called “Railway” or “defend¬ 
ant”) ; and (b) to support plaintiffs’ motion under Rule 
60(b) of the Rules of Federal Civil Procedure to set aside, 
vacate, modify or correct the summary judgment dismiss¬ 
ing the complaint for alleged laches, entered herein on 
June 23, 1955, on the ground that it contains manifest 
serious errors of fact and of law for which this court in 
justice and good conscience should provide relief. A sum¬ 
mary of essential allegations in the complaint is contained 
in Landell, et al. v. Northern Pacific Railway Co., 98 F. 
Supp. 479. 

21 3. The Bill of Costs taxes for the defendant the 
sum of $191.40 for the taking of my deposition as a 

witness. This deposition was relied upon as the chief basis 
for the entry of the summary judgment herein (122 F. 
Supp. at pages 254, 255, 257, 258, 259). 

4. This deposition was taken in Washington, D. C. by 
defendant’s counsel, Porter R. Chandler, Esq., of the New 
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York bar, during the period October 17, 1951, to December 
12, 1951. It was filed January 10, 1952. The deposition is 
chiefly devoted to marking for identification many thou¬ 
sands of pages of documents ranging from newspaper 
clippings to press releases and ancient, discarded opinions 
of persons long deceased and printed records of legal pro¬ 
ceedings where the basic franchise issue in this case was 
not present or litigated. No exhibit was ever offered in 
evidence upon the deposition or in court. Prior to the tak¬ 
ing of the deposition plaintiffs permitted defendant’s coun¬ 
sel to inspect and copy numerous of these papers later 
caused to be marked for identification by defendant’s coun¬ 
sel. The judgment herein obliterates the difference between 
the taking and the use of a deposition. 

5. Rule 26(d)(3), (4) and (5) of the Federal Rules of 
Civil Procedure bars the use which this Court has made of 
the aforesaid deposition. None of the findings required by 
Rule 26(d)(3) were made by the Court. The witness, Lish- 
man, a trustee and fiduciary plaintiff, was and is a resident 
of the District of Columbia and was not “at a greater dis¬ 
tance than 100 miles from the place of trial or hearing”. 
No showing was made that defendant “was unable to pro¬ 
cure the attendance of the witness by subpoena”. No at¬ 
tempt was made to comply with the requirement that “upon 
application and notice, that such exceptional circumstances 
exist as to make it desirable, in the interest of justice and 
with due regard to the importance of presenting the testi¬ 
mony of witnesses orally in open court, to allow the depo¬ 
sition to be used”. This Court should not have deprived 
plaintiffs of their right under the Constitution and bv any 

standard of fairness, to present testimony in open 
22 court. It is unjust to tax plaintiffs with the cost of 

a deposition used against them in direct violation of 
the provisions in Rule 26(d). 

6. The basic issue in this case is that today Railway, 97% 
stockholder in Railroad, in violation of an operative stat¬ 
ute, is using Railroad’s federal operating franchise, a prop- 
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erty of great value, without compensation to plaintiffs, 
vrho as minority stockholders have a 3% continuing owner¬ 
ship right in this franchise. Attached hereto as Exhibit A 
is a copy of plaintiffs’ Petition for Rehearing of Petition 
for Writ of Certiorari. (Rehearing petition denied Novem¬ 
ber 21, 1955.) This Exhibit states manifest errors in the 
summary judgment. 

7. The judgment is based upon an opinion which ignores 
the basic franchise issue and which contains, as shown in 
Exhibit A, pages 5-19, incorrect statements of material 
facts. As trustee and fiduciary and officer of this Court, 
I hereby verify the factual statements on behalf of plain¬ 
tiffs contained in those pages. 

The judgment is also based upon the use by this Court 
of the 1939 unreported decision of Judge Hulbert of the 
Southern District of New York that one Hoover, an alleged 
dissenting stockholder in Railroad, was guilty of “inex¬ 
cusable laches” in failing for 35 years to prosecute a suit 
brought by him against Railway and numerous individual 
defendants, long deceased. The issues in the Hoover suit, 
instituted in 1900, were those of personal fraud and did 
not present the usurpation of franchise issue tendered 
herein. Prior to institution of the present action I advised 
plaintiffs they were barred from asserting the personal 
frauds inherent in the 1896 reorganization of Railroad. 
The complaint herein does not attempt to state a cause of 
action based upon such frauds. 

Both parties to the 1939 Hoover motion before Judge 
Hulbert then had in their possession and control documents 
which established that Hoover had consented to and par¬ 
ticipated in the 1896 reorganization. These were not made 
known to Judge Hulbert. If they had been known to him 
he could never have rendered his inexcusable laches opinion 
now used as a basis for the judgment herein. It was grossly 
improper and deceitful for defendant, when it had 
23 records dating from 1896 showing that Hoover never 
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had status to sue as dissenting stockholder, to allege 
in its answer before this Court that Hoover was “a dissent¬ 
ing stockholder” (Answer, para. LXXVIII); and to plead 
in its Eleventh Defense that Judge Hulbert’s 1939 “ in¬ 
excusable laches” decision in the Hoover case was res judi¬ 
cata upon the plaintiffs. It was most serious error for this 
Court to ignore the defendant’s misuse of the Hoover case 
opinion and to state incorrectly that “Subsequent to dis¬ 
missal of the suit, it was learned that Hoover, instead of 
being a bona fide non-assenting shareholder, had actually 
participated in the reorganization ...” (Emphasis sup¬ 
plied. 122 F. Supp. 255). The Hoover 1939 decision is the 
principal authority relied upon for the judgment herein. 

8. Since the judgment below, defendant Railway, as 97% 
stockholder in Railroad, has held meetings of Railroad’s 
stockholders. Railway’s Secretary, who is also Secretary- 
Treasurer of Railroad, notifies plaintiffs of such meetings. 
Defendant controls Railroad’s management and uses it to 
its own great and exclusive benefit and advantage, enjoying 
the benefits of the franchise, power, rights, property and 
privileges vested by Congress in the federal corporation. 
Moreover, without the federal operating franchise, the 
main line equipment is of little value. Defendant continues 
to use Railroad’s federally granted railroad operating 
franchise and main line right of way through 2,500 miles 
of federal public domain. Congress has never authorized 
the transfer of the franchise to Railway. Congress has 
affirmed Railroad’s title to the road and given protection 
to Railway’s operation of the road only if it is in “good 
faith”. Sec. 4, Act of June 25,1929, c. 41; 46 Stat. 41. It is 
not “good faith” operation for defendant to deny Rail¬ 
road’s title and to keep to itself as 97% stockholder in Rail¬ 
road 100% of the advantages derived from operation of 
the road. 

The judgment herein makes 3% minority attendance at 
the meetings of the federal corporation’s stockholders a 
meaningless formality. The judgment in effect converts 


1 
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the stock certificates of the plaintiffs into admission tickets 
to a performance where they can watch defendant, the 97 % 
stockholder, continue to use and exploit for its sole benefit 
the franchise, powers, property and privileges of the 
24 federal corporation. The judgment herein destroys 
the concept of the fiduciary relationship of the ma¬ 
jority to the minority stockholder. It also robs operative 
statutes of their plain meaning. 

9. This Court should, in justice and good conscience, set 
aside, vacate, correct, modify or amend the judgment here¬ 
in. The basic franchise issue should not be ignored. The 
factual incorrectness in the judgment should not be per¬ 
mitted to stand. 

/s/ Kobert W. Lishman 


Extract from Lishman Affidavit Exhibit A. 

30 The proceedings were for summary judgment. 

The courts below have ignored and refused to 
accept well pleaded allegations in the complaint which 
were not controverted in the answer or in the record. The 
District Court’s opinion contains a series of erroneous 
statements of material facts. 

An appellate court, from a reading of the District 
Court’s opinion, would fail to comprehend that it omits 
reference to fundamental elements of the cause of action 
pleaded in the complaint and that it contains incorrect 
statements of fact which were materially detrimental to 
the case of petitioners. See Universal Camera Corp. v. 
N.L.R.B., 340 U.S. 474, 489 (1951). 
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A columnar analysis makes clear the force of the fore¬ 
going statement: 

Erroneous Statements in 

Judge T amm' s Opinion# Corrections# Plus Comment 

122 F. Supp. 253 


(1) “Plaintiffs’ allegations 
are substantially that the de¬ 
fendant became the legal 
successor to the Railroad by 
a fraud upon the Wisconsin 
court, that defendant has 
maintained this position by 
the misuse of judicial proc¬ 
ess, that the Wisconsin court 
exceeded its authority in ap¬ 
proving conditions in the 
consent decrees which were 
in violation of the statute 
creating the Federal corpo¬ 
ration, and that the proceed¬ 
ings were also void in that 
the United States was not 
made a party thereto.” (122 
F. Supp. at 254) 

31 


(1) This statement omits 
mention of the franchise and 
tax exemption issues and the 
fact that Congress has re¬ 
fused to authorize respond¬ 
ent as successor to the fed¬ 
eral corporation. An appel¬ 
late court relying upon this 
statement would be misled 
from and would not appreci¬ 
ate the significance of the 
factual allegations in the 
complaint and the legal con¬ 
sequences flowing therefrom. 
This statement demonstrates 
the failure of the court to 
accept the well pleaded alle¬ 
gations in the complaint. 
Following are complaint 
allegations which Judge 
Tamm’s opinion eliminated 
from the case: 

(a) “LIV. That the Con¬ 
gress of the United States 
has refused to authorize or 
accept the defendant, 
Northern Pacific Railway 
Company, as the legal suc¬ 
cessor to the Northern Pa¬ 
cific Railroad Company and 
has refused to sanction the 
transfer of such Railroad 
Company’s franchise and 
property to the defendant 
and no such authorization, 
acceptance or sanction has 
ever been made. In 1896, 


32 
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Erroneous Statements in 

Judge Tamm's Opinion. Corrections, Plus Comment 

122 F. Supp. 253 


prior to said judicial sales, 
defendant applied to Con¬ 
gress for legislation enabl¬ 
ing it to purchase all the 
estate, rights, franchise and 
powers of the Northern Pa¬ 
cific Railroad Company and 
the right to be deemed the 
instrumentality for accom¬ 
plishing the national public 
purposes provided in said 
Act of July 2,1864, and said 
Joint Resolution of 1870, 
and the right to create addi¬ 
tional mortgages. (House 
Resolution 190, 54th Con¬ 
gress, 1st Session, 1895; 
1896. House Reports, Vol. 
9, Report No. 2181. Senate 
Joint Resolution 124, 54th 
Cong., 1st Session, 1895; 
1896. Senate Reports, Vol. 
4, Report No. 776.) These 
Resolutions were not 
adopted.” (R. 35) 

(b) “LII. That the fran¬ 
chises and right - of - way 
granted to the Northern Pa¬ 
cific Railroad Company un¬ 
der the Act of July 2, 1864, 
are inalienable without leg¬ 
islative authorization by the 
Congress of the United 
States and the purported 
sales of same to defendant 
without such legislative au¬ 
thorization and under the 
guise of said consent de¬ 
crees and order of 1896 are 
void and of no effect in di- 
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Erroneous Statements in 

Judge Tamm's Opinion, Corrections, Plus Comment 

122 F. Supp. 253 


vesting said franchises and 
right-of-way and transfer¬ 
ring same to defendant. 
Congress refused, as shown 
hereinafter, to grant such 
authorization. Defendant’s 
illegal possession and con¬ 
trol of said franchises and 
right-of-way under said 
void decrees and orders 
have wrongfully deprived 
and are so depriving the 
plaintiffs and others simi¬ 
larly situated of property to 
which they are entitled un¬ 
der the Constitution of the 
United States and under the 
said Act of July 2, 1864. 
Defendant, since July 13, 
1896, to date, has continu¬ 
ously used its power as 
holder of more than 90% of 
the stock of the Northern 
Pacific Railroad Company 
to dominate and control 
said Company and to utilize 
its existence only to bolster 
defendant’s illegal posses¬ 
sion and enjoyment of the 
franchises and right-of-way 
rightfully belonging to said 
Northern Pacific Railroad 
Company.” (R. 33) 

(c) “The Northern Pacific 
Railroad Company by con¬ 
sent decree or otherwise was 
incompetent to transfer its 
railroad, franchises, right- 
of-way and other property 
and rights to property to 
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Erroneous Statements in 

Judge Tamm's Opinion, Corrections, Plus Comment 
122 F. Supp. 253 


defendant, and defendant 
was and is incompetent to 
take and bold same. ,, (R. 
44) 

(d) Prayer 2, nowhere men¬ 
tioned by Judge Tamm, 
reads as follows: “That it 
be adjudged and decreed 
that the defendant, North¬ 
ern Pacific Railway Com¬ 
pany, has no right, title or 
interest in or to the fran¬ 
chises, railroad and right- 
of-way granted to the 
Northern Pacific Railroad 
Company under the Act of 
July 2, 1864 (13 Stat. 365) 
and the Joint Resolution of 
May 31, 1870 (16 Stat. 378) 
except as holder of the 
majority of the capital stock 
and the bonds of said fed¬ 
eral corporation, and that 
title to same is in the North¬ 
ern Pacific Railroad Com¬ 
pany.’ ’ (R. 75) 

34 The franchise question was 

shown at the argument in 
the District Court to be the 
most basic issue in the case. 
The Transcript of the Hear¬ 
ing reads, at pp. 209-210: 

“The well pleaded allega¬ 
tions and affidavits herein 
establish that the defend¬ 
ant, for more than fifty 
years, has utilized the spe¬ 
cial railroad franchise 
granted exclusively to the 


35 
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Erroneous Statements in 

Judge Tamm's Opinion, Corrections, Plus Comment 
122 F. Supp. 253 


federal corporation, has 
used that power to cross 
navigable streams, which it 
could not have done without 
federal authorization and 
has used that power to oper¬ 
ate a railroad system 
through the public domain, 
through Indian reservations, 
which it could not do law¬ 
fully without direct power 
from Congress, and that in 
order to show its chain of 
title, back to Congress on 
its right to these things, it 
has procured consent de¬ 
crees, managed to have At¬ 
torneys General accept such 
decrees as final and conclu¬ 
sive, and having the same 
validity as though entered 
in a contested proceeding 
and on that basis, has man¬ 
aged until now to weather 
every challenge that has 
been made as to the legality 
of successorship and owner¬ 
ship. 

“In this case, for the first 
time, and I challenge my 
learned brother to cite au¬ 
thority to the contrary, in 
this case, for the first time 
the full merits of the matter 
have been brought into 
question, and in this case 
we have an opportunity of 
going ahead and settling the 
questions that were re¬ 
served by the Supreme 
Court in 1940.” 
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Erroneous Statements in 

Judge Tamm's Opinion, Corrections, Plus Comment 
122 F. Supp. 253 


(2) “Subsequent to dismis¬ 
sal of the suit, it was learned 
that Hoover instead of 
being a bona fide non-as¬ 
senting shareholder, had 
actually participated in the 
reorganization, voting some 
of his stock in favor of the 
reorganization. ’ ’ (Empha¬ 

sis supplied. 122 F. Supp. at 
255). 


36 


(2) This statement is incor¬ 
rect. It ignores the facts 
before the court. Long be¬ 
fore the 1939 dismissal of 
the Hoover suit it had been 
learned that Hoover had no 
status to sue. Prior to the 
1939 dismissal counsel for 
both parties had in their 
possession or control docu¬ 
ments which conclusively 
established that Hoover had 
no standing to sue. These 
documents show that the 
Hoover case originally 
abated in 1904 (when John 
G. Johnson, Esq. withdrew 
as Hoover’s counsel)* be¬ 
cause Hoover had agreed to 
the reorganization by de¬ 
positing 500 shares of stock 
thereunder. 

Judge Tamm’s attention 
was called to these facts 
both in written briefs and 
oral argument. The state¬ 
ment in his opinion that not 
until u subsequent to dismis¬ 
sal of the suit” in 1939 was 


* Judge Tamm at several places de¬ 
scribes John G. Johnson, Esq., as 
counsel for plaintiff committee. Mr. 
Johnson "withdrew as counsel for 
Hoover and for any dissenting share¬ 
holder in 1904 because in that year he 
became counsel for defendants named 
in the Hoover suit. This fact ap¬ 
pears in Harriman v. Northern Securi¬ 
ties Co., 196 U.S. 641 (1904). The 
plaintiff committee was not estab¬ 
lished until October 1, 1906 (B. 3). 
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Erroneous Statements in 

Judge T amm 's Opinion, Corrections, Plus Comment 

122 F. Supp. 253 


it learned that Hoover had 
no right to sue as a dis¬ 
senter is erroneous. 

Before the motion for sum¬ 
mary judgment herein, re¬ 
spondent’s counsel was per¬ 
mitted to inspect and copy 
documents in petitioner’s 
files, including papers from 
the files of Boylan, counsel 
for Hoover in the 1939 mo¬ 
tion before Judge Hulbert. 

One of these documents was 
a letter dated November 24, 
1914, from Francis Lynde 
Stetson, Esq., one of the 
defendants in the Hoover 
suit and also respondent’s 
counsel therein, to McCul- 
len, who had been counsel 
for Hoover. This letter 
stated that Hoover “had 
consented to and partici¬ 
pated in the reorganization 
of 1896.” (R. 251). 

With such letter in his files 
Boylan nevertheless in 1939 
moved to restore the Hoover 
37 case and filed his affidavit 

excusing 35 years’ failure 
to prosecute on the ground 
of missing papers. He did 
not allege they had been 
found in 1939. Nor did he 
disclose to the court that it 
was then known to the part¬ 
ies or that the knowledge 
was readily available to 
them that Hoover never had 
status to sue as a dissenter. 
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Erroneous Statements in 

Judge Tamm's Opinion, Corrections, Plus Comment 
122 F. Supp. 253 


Another document in Boy- 
lan’s and respondent’s files 
in 1939 showing that the mo¬ 
tion to restore the Hoover 
case to the calendar was 
spurious, was Exhibit E to 
Item No. 46 submitted by re¬ 
spondent’s counsel and vice 
president at the Hearings in 
1926 before the Joint Con¬ 
gressional Committee for 
the Investigation of the 
Northern Pacific Railroad 
Land Grants, pursuant to 
Public Resolution No. 24, 
68th Cong., approved June 
5, 1924—the JCC Hearings, 
p. 3393. (R. 256). Exhibit 
E lists Hoover as a party to 
the 1896 reorganization 
agreement. 

This exhibit and the 1914 
letter, if made known to 
Judge Hulbert in 1939, 
would have made it impos¬ 
sible for him to render his 
inexcusable laches decision 
38 now used against the peti¬ 

tioners. It was utterly im¬ 
proper for respondent to 
allege that Hoover was a 
11 dissenting stockholder ’ ’ 
(R. 115) and to plead the 
1939 Hoover decision as res 
judicata (R. 119). The Dis¬ 
trict Court’s factual error 
and reliance upon such alle¬ 
gation and pleading calls 
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Erroneous Statements in 

Judge Tamm's Opinion, Corrections, Plus Comment 
122 F. Supp. 253 


it learned that Hoover had 
no right to sue as a dis¬ 
senter is erroneous. 

Before the motion for sum¬ 
mary judgment herein, re¬ 
spondent’s counsel was per¬ 
mitted to inspect and copy 
documents in petitioner’s 
files, including papers from 
the files of Boylan, counsel 
for Hoover in the 1939 mo¬ 
tion before Judge Hulbert. 

One of these documents was 
a letter dated November 24, 
1914, from Francis Lynde 
Stetson, Esq., one of the 
defendants in the Hoover 
suit and also respondent’s 
counsel therein, to McCul- 
len, who had been counsel 
for Hoover. This letter 
stated that Hoover “had 
consented to and partici¬ 
pated in the reorganization 
of 1896.” (R. 251). 

With such letter in his files 
Boylan nevertheless in 1939 
moved to restore the Hoover 
case and filed his affidavit 
excusing 35 years’ failure 
to prosecute on the ground 
of missing papers. He did 
not allege they had been 
found in 1939. Nor did he 
disclose to the court that it 
was then known to the part¬ 
ies or that the knowledge 
was readily available to 
them that Hoover never had 
status to sue as a dissenter. 


Erroneous Statements in 
Judge Tamm's Opinion, 
122 F. Supp. 253 
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Another document in Boy- 
lan’s and respondent’s files 
in 1939 showing that the mo¬ 
tion to restore the Hoover 
case to the calendar was 
spurious, was Exhibit E to 
Item No. 46 submitted by re¬ 
spondent’s counsel and vice 
president at the Hearings in 
1926 before the Joint Con¬ 
gressional Committee for 
the Investigation of the 
Northern Pacific Railroad 
Land Grants, pursuant to 
Public Resolution No. 24, 
68th Cong., approved June 
5, 1924—the JCC Hearings, 
p. 3393. (R. 256). Exhibit 
E lists Hoover as a party to 
the 1896 reorganization 
agreement. 

This exhibit and the 1914 
letter, if made known to 
Judge Hulbert in 1939, 
would have made it impos¬ 
sible for him to render his 
inexcusable laches decision 
38 now used against the peti¬ 

tioners. It was utterly im¬ 
proper for respondent to 
allege that Hoover was a 
“dissenting stockholder” 
(R. 115) and to plead the 
1939 Hoover decision as res 
judicata (R. 119). The Dis¬ 
trict Court’s factual error 
and reliance upon such alle¬ 
gation and pleading calls 


I 


' 










20 


Erroneous Statements in 

Judge Tamm's Opinion, Corrections, Plus Comment 
122 F. Supp. 253 


(3) “In 1897, during the 
term of President Cleve¬ 
land, counsel for the com¬ 
mittee appealed to the Sec¬ 
retary of the Interior, and 
the matter was referred to 
the Attorney General who 
held the claims were un¬ 
founded. 21 Opinions of 
the Attorney General 486. 
In 1904, during the admin¬ 
istration of President Theo¬ 
dore Roosevelt, another 
appeal was made to the Sec¬ 
retary of the Interior. It 
was again referred to the 
Attorney General and again 
was rejected by him. 25 
Opinions of the Attorney 
General 401. Thus, twice, 
executive officers with the 
responsibility of guarding 
the public interest put plain¬ 
tiffs on notice that no sup¬ 
port would be forthcoming 
from that branch of the 
government.” (122 F. 
Supp. at 257). 

39 


for intervention by this 
Court. 

(3) Counsel for the com¬ 
mittee did not during the 
term of President Cleveland 
appeal to the Secretary of 
the Interior. Their claims 
were never referred to the 
then Attorney General. He 
never held , directly or in¬ 
directly, that their claims 
were unfounded. The incor¬ 
rectness of this statement 
casts a cloud over the entire 
opinion herein. 

The fact is that the 1897 
opinion of the Attorney Gen¬ 
eral, 21 Op. A.G. 486, was 
not generated by the peti¬ 
tioners or anyone connected 
with them. Messrs. Charles 
and C. E. Gibson of St. 
Louis, acting as “citizens 
only”, under date of Decem¬ 
ber 29, 1896, filed with the 
Secretary of the Interior a 
paper “in the nature of an 
information” making pro¬ 
test against the patenting of 
public lands to Railway, a 
Wisconsin corporation, of 
lands which the informants 
claimed had already been 
appropriated by Congress 
to the federal corporation 
for the purposes stated in 
the statute (13 Stat. 365). 
The text of this “informa- 
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Again, at page 259, Judge 
Tamm states: “Plaintiffs 
themselves were responsible 
for the opinions of the At¬ 
torneys General . . . 


tion” appears at pages 3051 
ff. of the JCC Hearings. 

Mr. Stetson, counsel for re¬ 
spondent Railway, answered 
the information. The text 
of his answer appears at 
pages 3049 ff. of the JCC 
Hearings. 

The Secretary of the In¬ 
terior referred this “ in¬ 
formation ” to the Attorney 
General, who thereupon 
issued the opinion now used 
to petitioners’ great preju¬ 
dice. 


The statement that Presi¬ 
dent Cleveland’s Attorney 
General had reviewed and 
rejected petitioners’ claims 
is fiction. 

Furthermore, the opinion in 
25 Ops. A.G. 401 did not 
reject petitioners’ claims as 
unfounded. It merely ad¬ 
vised the Secretary of the 
Interior that he should not 
entertain “collateral 
attack” upon the consent 
foreclosure decree. This 
Court, in the Boyd case, 
40 228 TJ.S. 482, overruled this 

opinion. That case holds 
that the decree is subject to 
collateral attack by a non- 
party thereto. 

The statement that the 
plaintiffs themselves were 
responsible for the opinions 


i 
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122 F. Supp. 253 

of the Attorneys General is 
not in accordance with the 
facts, cf. Southern Pacific 

R. Co. v. Stanley , Cir. Ct., 

S. D. Calif., 49 Fed. 263 
(1892). 

It should he noted that under 
date of February 1, 1897, 
Assistant Attorney General 
J. H. Leonberger advised 
the Secretary of the In¬ 
terior, “Upon careful con¬ 
sideration of the language 
of the grant to the Northern 
Pacific Railroad Company I 
do not think it your duty to 
patent lands to a grantee of 
that company [i.e. Northern 
Pacific Railway Company]. ’ ’ 

This opinion states that for 
both substantive legal rea¬ 
sons and administrative rea¬ 
sons the land patents should 
be issued to the federal 
corporation notwithstanding 
Railway’s claims to suc- 
cessorship by virtue of the 
consent foreclosure and its 
11 sundry muniments of title 9 9 
[i.e. bonds and stocks of the 
federal corporation; See R. 
41 182, 245]. 

(4) “On the issue of fraud, (4) The complaint makes 
plaintiffs are also con- no allegations of concealed 
fronted with a statement fraud. Judge Tamm was 
made by their late counsel informed in briefs and on 
in a letter of March 29, argument that the only 
1916: fraud issue was respond- 
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Corrections, Plus Comment 


“ ‘That a great wrong has 
been done them [minority 
stockholders] has always 
been believed in, but dis¬ 
covering of the breach of 
trust and of the perfidy 
of the fraud perpetrated 
against them was not had 
until now, the facts having 
been most skillfully con¬ 
cealed from government 
officials, from the court and 
from the public’ 10 ” (122 F. 
Supp. at 258-9) 


“10 Letter from Joseph P. McQuUen, 
counsel for the committee, to Francis 
Lynde Stetson, attorney for the de¬ 
fendant Railway. Lishman Deposi¬ 
tion, p. 180, exhibit 100.” 


(5) “Where a plaintiff has 
been acquiescent while de¬ 
fendant has made great 
changes and expenditures of 
money, courts of equity have 
always refused to give relief. 

Hays v. Port of Seat- 
42 tie , 251 U.S. 233,40 S. 

Ct. 125, 64 L. Ed. 243; 
Patterson v. Hewitt , 195 U.S. 
309, 25 S. Ct. 35, 49 L. Ed. 
214.” (122 F. Supp. at 259). 


ent’s fraud upon the courts. 
The injection of concealed 
fraud as one of the elements 
of the cause of action is a 
perversion of the well 
pleaded facts in the com¬ 
plaint. 

Furthermore, Rule 26(d) of 
the Rules of Civil Procedure 
prohibits the use Judge 
Tamm has made of this so- 
called Exhibit. It is only a 
paper caused to be marked 
for identification by respond¬ 
ent’s counsel who never 
made any attempt to comply 
with Rule 26(d)(3) govern¬ 
ing the use of depositions. 
We have heretofore pointed 
out that Judge Tamm failed 
to rule on petitioners’ re¬ 
quest to exclude unvouched 
for papers and that the 
Court of Appeals denied pe¬ 
titioners’ motion to exclude 
the papers marked for iden¬ 
tification on the Lishman 
deposition. (R. 562, 563). 

(5) (a) Judge McLaughlin 
on the same complaint pre¬ 
viously found that plaintiffs 
had not been acquiescent 
(Lcmdell v. Northern Pacific 
Railway Co,, 98 F. Supp. at 
p. 481-2). 

(b) The answer does not 
plead acquiescence. There 
is no allegation in the an¬ 
swer or claim in the record 
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that respondent has ever 
made any expenditures or 
changed its position because 
of reliance upon petitioners’ 
acquiescence. The record 
contains testimony of re¬ 
spondent’s vice president in 
1926 before a Committee of 
Congress that respondent 
“always” conducted its af¬ 
fairs with reference to the 
rights of the minority stock¬ 
holders in the federal cor¬ 
poration. This was never 
disputed but admitted (R. 
261). The record also con¬ 
tains evidence confirming 
the vice president’s testi¬ 
mony. 

(c) Respondent in its reply 
brief in the District Court 
disavowed the defense of 
acquiescence: “While we do 
not concede the point, we do 
not now argue that plaintiffs 
have ‘acquiesced’. Our po¬ 
sition is that their long- 
continued delay results in 
their claims being barred 
even though the Railway 
Company knew of their 
objections. ’ ’ (Transcript 
1063). This position is, of 
course, squarely contrary to 
all precedents in the field of 
laches—namely, that long - 
contimied delay alone does 
not constitute laches. 
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Erroneous Statements in 
Judge Tamm's Opinion, 

122 F. Supp. 253 

(6) “Granting the relief 
prayed for by the plaintiffs 
would create a concentric 
chaos affecting the rights 
and equities of thousands of 
stockholders and creditors, 
most of which were not even 
in existence at the time of 
the alleged fraud.” (122 F. 
Supp. at 259). 


44 
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(6) (a) This is contrary to 
the well pleaded allegations 
in the complaint. The com¬ 
plaint alleges: 

“As shown hereinafter, de¬ 
fendant from 1896 to date 
has planned and conducted 
its business and mortgage 
financing in a manner so as 
to keep itself in a position 
of ability to transfer and 
convey the railroad of 
Northern Pacific Railroad 
Company it purportedly ac¬ 
quired in the years 1896 to 
1899 back to the said federal 
corporation now dominated 
and controlled by it.” (R. 5) 
The complaint alleges un¬ 
usual escape clause provi¬ 
sions in all of respondent’s 
mortgages permitting it 
with a minimum of com¬ 
plication to transfer the 
railroad back to the federal 
corporation. (R. 42-43). 

(b) There is no proof in the 
record of any harm to inno¬ 
cent purchasers if the court 
should award petitioners 
their 3% pro rata share of 
the benefits accruing from 
respondent’s daily use of the 
operating franchise, powers 
and privileges of the federal 
corporation. (See Frank: 
Some Realistic Reflections 
on Some Aspects of Corpo¬ 
rate Reorganization,” 19 
Va. L. Rev. 541, 543). 
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(6) (a) This is contrary to 
the well pleaded allegations 
in the complaint. The com¬ 
plaint alleges: 

“As shown hereinafter, de¬ 
fendant from 1896 to date 
has planned and conducted 
its business and mortgage 
financing in a manner so as 
to keep itself in a position 
of ability to transfer and 
convey the railroad of 
Northern Pacific Railroad 
Company it purportedly ac¬ 
quired in the years 1896 to 
1899 back to the said federal 
corporation now dominated 
and controlled by it/’ (R. 5) 
The complaint alleges un¬ 
usual escape clause provi¬ 
sions in all of respondent’s 
mortgages permitting it 
with a minimum of com¬ 
plication to transfer the 
railroad back to the federal 
corporation. (R. 42-43). 

(b) There is no proof in the 
record of any harm to inno¬ 
cent purchasers if the court 
should award petitioners 
their 3% pro rata share of 
the benefits accruing from 
respondent’s daily use of the 
operating franchise, powers 
and privileges of the federal 
corporation. (See Frank: 
Some Realistic Reflections 
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rate Reorganization,” 19 
Va. L. Rev. 541, 543). 
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Filed December 5, 1955 

Affidavit of Porter R. Chandler in Opposition to 
Plaintiffs' Motions 

• ••*•••••• 

52 

Porter R. Chandler, being duly sworn, deposes and says: 

1. I am a member of the firm of Davis Polk Wardwell 
Sunderland & Kiendl, of New York City, of counsel for 
defendant Northern Pacific Railway Company, and am 
a member of the Bar of the State of New York and of the 
Supreme Court of the United States. I was admitted pro- 
hoc vice for the purposes of this case to the Bar of this 
Court and of the Court of Appeals for the District of 
Columbia, and argued this case on behalf of defendant 
before Judge Tamm in this Court and before the Court 
of Appeals. I am familiar with all the proceedings here¬ 
in, and make this affidavit in opposition to the motions 
of plaintiffs dated November 28, 1955. 

53 Nature and History of This Action 

2. Plaintiffs, minority stockholders of Northern Pacific 
Railroad Company, commenced this action in 1950, attack¬ 
ing as illegal mortgages placed on the Railroad's prop¬ 
erties between 1879 and 1899 and a reorganization and 
foreclosure of those mortgages carried out under Federal 
Court decrees between 1896 and 1899, pursuant to which 
the Railroad's properties were transferred to defendant 
Northern Pacific Rail way Company. 

3. Defendant Railway answ’ered the complaint and took 
the deposition of the principal plaintiff, Mr. Robert W. 
Lishman, who is also of counsel for plaintiffs, and who 
has filed an affidavit in support of plaintiffs' present 
motion. 


4. In connection with Mr. Lishman’s deposition there 
were marked as exhibits a number of documents coming 
chiefly from plaintiffs’ files. On the basis of that de¬ 
position, those documents and three affidavits establishing 
(a) the death of all concerned in the original transactions 
and (b) the substantial changes which have occurred in 
the Railway’s position and properties since 1896, defend- 
and Railway moved for summary judgment under Rule 
56 on the ground of (1) statute of limitations and (2) 
laches. 

5. This motion was extensively briefed by both sides 
and was argued at length before Judge Tamm on May 11th 
and 12th, 1954. 

6. On June 23, 1954, Judge Tamm handed down a care¬ 

ful opinion (122 F. Supp. 253, 259), in which he held: 
“Granting the relief prayed for by the plaintiffs would 
create a concentric chaos affecting the rights and equities 
of thousands of stockholders and creditors, most of whom 
were not even in existence at the time of the alleged 
fraud. # • 

54 . • . • 

* * # this Court must find that the alleged rights of the 
minority stockholders are buried in the grave created by 
their inexcusable lack of diligence in not sooner asserting 
these claims in the courts.” 

Judge Tamm accordingly dismissed the complaint for 
laches and found it unnecessary to pass upon the question 
of limitations. 

7. Plaintiffs appealed to the Court of Appeals. That 
Court on April 14, 1955, handed down the following unani¬ 
mous per curiam opinion, reported in 223 Fed. (2d) 316: 

“Appellants, acting as a committee of minority stock¬ 
holders of the Northern Pacific Railroad Company, a fed¬ 
eral corporation organized and existing under an act of 
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Congress of July 2, 1864, brought this civil action. The 
gravamen of the complaint was that a reorganization of 
the railroad in 1896 was illegal. Appellants said they had 
protested the reorganization continuously since that date. 
However that may be, they did not seek judicial remedy 
until they brought the present action in 1950. In the 
District Court Judge Tamm, with a careful and exhaustive 
opinion, concluded that the action was barred by laches. 
We agree and have nothing to add to his discussion of 
the matter.” 

8. Plaintiffs then filed in the Court of Appeals a “pe¬ 
tition for rehearing before the full court, or in the alterna¬ 
tive, for modification of opinion”. This was denied with¬ 
out opinion on May 11, 1955. 

9. Plaintiffs then petitioned the Supreme Court of the 
United States for certiorari, which was denied on October 
10, 1955. Their petition for rehearing of that denial (an¬ 
nexed to Exhibit A to Mr. Lishman’s affidavit) was de¬ 
nied on November 21, 1955. 

10. On November 23, 1955, the attorneys for defendant 
Northern Pacific Railway Company mailed to the 

55 plaintiff’s attorneys copy of bill of costs and order 
on mandate confirming the judgment of the District 
Court. On the same date the Clerk of the District Court 
taxed costs against plaintiffs in the sum of $211.40. On 
the same date there was entered on the docket of this Court 
an order, signed by Judge Tamm, on the mandate of the 
Court of Appeals, affirming the judgment of the District 
Court with $1192.30 costs assessed against plaintiffs by 
the Court of Appeals and included in the mandate. 

11. On November 28, 1955, plaintiffs filed their present 
motion, which asks two items of relief: 

1. A review of the taxation of costs under Rule 54(d). 

2. “Under Rule 60(b) (6) to set aside, vacate, modify 
or correct the summary judgment dismissing the com¬ 
plaint for alleged laches, entered herein on June 23, 1954”. 
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It is respectfully submitted that both branches of this 
motion are without merit and should be denied. 

As to the Motion Regarding Taxation of Costs 

12. On this branch of plaintiffs’ motion, the only item 
to which they object is the sum of $191.40, taxed as de¬ 
fendant’s cost of taking the deposition of plaintiff Lishman. 

13. In paragraphs 3, 4 and 5 of his affidavit Mr. Lish¬ 
man objects not only to the taxation of costs with re¬ 
spect to that deposition but also to its use by this Court 
(and the Court of Appeals) in granting summary judgment 
against plaintiffs. In paragraph 5 he states: 

56 “Rule 26(d) (3), (4) and (5) of the Federal Rules 
of Civil Procedure bars the use which this Court 
has made of the aforesaid deposition.” 

14. These subdivisions have no possible relevance. Sub¬ 
division (3) of Rule 26(d) deals with the depositions of 
witnesses. Subdivision (4) provides that if one party 
offers only part of a deposition his opponent may offer 
the balance. There is no Subdivision (5). 

15. In the case at bar Mr. Lishman’s deposition was 
properly used on motion for summary judgment under 
Subdivision (2) of Rule 26(d), not cited by plaintiffs. That 
Subdivision provides: 

“The deposition of a party or of any one who at the 
time of taking the deposition was an officer, director, or 
managing agent of a public or private corporation, part¬ 
nership or association which is a party may be used by an 
adverse party for awy purpose ”. (Italics added) 

16. Mr. Lishman was a party plaintiff both in his ca¬ 
pacity as trustee for members of his family and as a mem¬ 
ber of the plaintiff committee. His deposition was taken 
as such. He made no objection to its use either at the hear¬ 
ing before Judge Tamm, which resulted in the summary 
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judgment dismissing the complaint, or in his brief on ap¬ 
peal to the Court of Appeals. The appendix to appellants* 
brief in the Court of Appeals contained 16 printed pages 
of excerpts from that deposition. 

17. In their petition for rehearing before the Court of 
Appeals plaintiffs for the first time raised the argument 
that the deposition should not have been considered, pre¬ 
facing that argument with the statement (p. 3) 

“Petitioners did not, unfortunately, discuss this point 
in briefs or oral argument before this Court.” 

57 Their petition for rehearing was properly denied 
by the Court of Appeals. The cases cited in the 
accompanying Memorandum of Points and Authorities 
indicate unanimously that such matter may be considered 
on a motion for summary judgment. 

18. In fact, plaintiffs’ counsel concluded their briefs both 
before Judge Tamm and in the Court of Appeals with the 
prayer that summary judgment should be granted in their 
favor. In contrast Mr. Lishman now states (par. 5 of his 
present affidavit): 

“This Court should not have deprived plaintiffs of their 
right under the Constitution and by any standard of fair¬ 
ness, to present testimony in open court.” 

As to the Motion to “Set Aside, Vacate, Modify or 
Correct” the Judgment 

19. On this branch of their motion plaintiffs in substance 
seek a complete reargument of a case which has already 
been decided against them all the way through the Su¬ 
preme Court of the United States. All of the arguments 
which they now present have already been fully considered 
and rejected by this Court, the Court of Appeals and the 
Supreme Court of the United States. 

20. After claiming that it was improper to use his own 
deposition as a basis for summary judgment against the 
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plaintiffs (a point already considered above), Mr. Irish¬ 
man in paragraph 6 of his affidavit states: 

4 ‘The basic issue in this case is that today Railway, 97% 
stockholder in Railroad, in violation of an operative stat¬ 
ute, is using Railroad’s federal operating franchise, a 
property of great value, without compensation to plain¬ 
tiffs, who as minority stockholders have a 3% continuing 
ownership right in this franchise.” 

21. In support of this statement he cites and annexes 
a copy of the petition for rehearing which plaintiffs 

58 filed in the Supreme Court of the United States and 
which was denied on November 21, 1955. The so- 
called “basic issue” therein presented to, and rejected by, 
the Supreme Court had previously been fully argued by 
plaintiffs’ counsel both before Judge Tamm and before 
the Court of Appeals. 

22. In their “Statement of points to be relied on upon 
appeal” in the Court of Appeals, plaintiffs included the 
following: 

“2. The District Court erred in failing to recognize, 
apply and enforce the terms and provisions of an operative 
Federal statute (Act of July 2, 1864, 13 Stat. 365, as 
supplemented and amended) which grants present and 
continuing rights in and to the plaintiffs which have been 
and are now being violated by the defendant, to the detri¬ 
ment of the plaintiffs. 


4. The Northern Pacific Railroad Company, the Federal 
corporation, is the only company authorized by Congress 
to own, operate and maintain the railroad, railroad fran¬ 
chise and right-of-way extending through the public do¬ 
main and Indian Reservations in seven States, all as pro¬ 
vided in said Act of July 2, 1864 and Acts amendatory 
thereto and supplemental thereof. 
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plaintiffs (a point already considered above), Mr. Lish- 
man in paragraph 6 of his affidavit states: 

“The basic issue in this case is that today Railway, 97% 
stockholder in Railroad, in violation of an operative stat¬ 
ute, is using Railroad’s federal operating franchise, a 
property of great value, without compensation to plain¬ 
tiffs, who as minority stockholders have a 3% continuing 
ownership right in this franchise.” 

21. In support of this statement he cites and annexes 
a copy of the petition for rehearing which plaintiffs 

58 filed in the Supreme Court of the United States and 
which was denied on November 21, 1955. The so- 
called “basic issue” therein presented to, and rejected by, 
the Supreme Court had previously been fully argued by 
plaintiffs’ counsel both before Judge Tamm and before 
the Court of Appeals. 

22. In their “Statement of points to be relied on upon 
appeal” in the Court of Appeals, plaintiffs included the 
following: 

“2. The District Court erred in failing to recognize, 
apply and enforce the terms and provisions of an operative 
Federal statute (Act of July 2, 1864, 13 Stat. 365, as 
supplemented and amended) which grants present and 
continuing rights in and to the plaintiffs which have been 
and are now being violated by the defendant, to the detri¬ 
ment of the plaintiffs. 

**•*•••#•• 

4. The Northern Pacific Railroad Company, the Federal 
corporation, is the only company authorized by Congress 
to own, operate and maintain the railroad, railroad fran¬ 
chise and right-of-way extending through the public do¬ 
main and Indian Reservations in seven States, all as pro¬ 
vided in said Act of July 2, 1864 and Acts amendatory 
thereto and supplemental thereof. 

*#•*•••#•# 
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7. The District Court erred in failing to recognize that 
plaintiffs had and continue to have a definite and concrete 
financial interest, amounting to many millions of dollars, 
in and to the assets of said Northern Pacific Railroad 
Company, the Federal corporation, now being unlawfully 
held and exploited to the sole and exclusive advantage of 
defendant which holds approximately 97% of the stock of 
said Federal corporation”. 

23. In line with this in the “Statement of points and 
summary of argument” contained at page 14 of their 

brief in the Court of Appeals, plaintiffs argued that 
59 defendant’s claim to the Northern Pacific franchises 
was void because of (i) “fraud upon the court” com¬ 
mitted in 1896, (ii) failure of Congress to pass enabling 
legislation and (iii) lack of power in the Federal Court in 
1896 to transfer “the railroad and telegraph franchises”. 
At page 28 of the same brief plaintiffs argued 

“Even if all the stockholders had consented, the court 
still would have had no power to authorize the federal 
corporation to transfer its railroad, franchises, right-of- 
way, privileges and functions to the appellee.” 

24. In paragraph 7 of his affidavit Mr. Lishman criti¬ 
cizes the reference in Judge Tamm’s opinion to the fact 
that a similar minority stockholders action (the Hoover 
case) was begun in 1900 by the same counsel who repre¬ 
sented the plaintiff committee, and was dismissed for 
laches and lack of prosecution in 1939. On this point also 
plaintiffs’ arguments were fully presented before Judge 
Tamm and again before the Court of Appeals and the 
Supreme Court of the United States, were fully answered 
by defendant, and were rejected by all three Courts. 

25. Thus at page 16 of their brief in the Court of Ap¬ 
peals plaintiffs stated 

“As shown to the District Court herein, such decision 
charging Hoover with inexcusable laches for failure to 
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prosecute his cause, instituted in 1900, could never have 
been made if Judge Hulbert had been apprised of the 
facts.” 

Substantially identical language now appears in para¬ 
graph 7 of Mr. Lishman’s affidavit. 

26. At page 38 of their brief in the Court of Appeals 
plaintiffs’ counsel asserted that our use of the Hoover 
decision was “unconscionable”. Mr. Lishman’s present 
affidavit characterizes it as “grossly improper and de¬ 
ceitful”. 

60 27. At page 31 of their petition for certiorari 
plaintiff’s counsel asserted: 

“It was grave error for the courts below, after being 
fully informed of the circumstances attending the 1939 
Hoover case opinion, to use it against the Petitioners.” 

28. The judgment which plaintiffs now seek to set aside 
or correct is a judgment which has been affirmed on man¬ 
date of the Court of Appeals. As shown by the cases in 
the attached Memorandum of Points and Authorities, this 
Court has no jurisdiction to depart from, or disregard, 
the mandate of affirmance. 

29. It is accordingly respectfully submitted that plain¬ 
tiffs’ motions, based on arguments already considered and 
rejected by this Court, by the Court of Appeals, and by 
the Supreme Court of the United States, should be denied 
with costs. 

/s/ Porter R. Chandler 

61 Filed Dec. 19, 1955 

Supplemental Affidavit on Behalf of Plaintiffs in Support of 
Motions Under Buies 54 and 60 

Robert W. Lishman, being duly sworn, deposes and says: 

1. I hereby request and move that the motion under 
Rule 54 be amended to include plaintiffs’ objection to the 
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entire bill of costs totalling $1,403.70, including the $1,- 
192.30 in the mandate of the Court of Appeals filed in the 
District Court on October 21, 1955, and shown in the order 
entered herein November 23, 1955. 

As to the Incorrect Statements of Material Facts in 
Landejll, Et Al. v. Northern Pacific Railway Com¬ 
pany, 122 F. Supp. 255. 

2. a. At page 257 of 122 F. Supp. this Court stated that: 

“In 1897, during the term of President Cleveland, coun¬ 
sel for the committee appealed to the Secretary of the 
Interior, and the matter was referred to the Attorney Gen¬ 
eral who held the claims were unfounded. 21 Opinions of 
the Attorney General 486.” 

In fact, the plaintiff committee was not in existence in 
1897. Its counsel did not appeal to the then Secretary of 
the Interior. The 1897 Attorney General’s opinion arose 
from an “information” filed by Messrs. Charles and C. E. 
Gibson of St. Louis, Missouri, who had no connection with 
the plaintiffs or their predecessors herein. These persons, 
as “citizens only”, filed an “information” on December 
26, 1896, with the Secretary of the Interior. The text of 
this “information” is a matter of public record. It appears 
at pages 3051-3064 of the Hearings before the Joint Con¬ 
gressional Committee for the Investigation of the 
62 Northern Pacific Railroad Company Land Grants, 
pursuant to Public Resolution No. 24, 68th Cong., 
approved June 5, 1924 (hereinafter called “JCC Hear¬ 
ings”). 

Mr. Stetson, counsel for Railway, under date of January 
18, 1897, filed an answer to the “information” with the 
Secretary of the Interior (JCC Hearings, pp. 3049-3051). 

The source of this factual error in the Court’s opinion 
is the incorrect statements made to this Court by Porter 
R. Chandler, Esq., who argued the motion for summary 
judgment herein before Judge Tamm on May 11, 1954. 


35 


Pages 27-28 of the Official Transcript of the May 11, 
1954, Hearing show that Mr. Chandler stated: 

“After the 1896 foreclosure, the Railway, the successor, 
applied to the Interior Department for patents under the 
original 1864 grant. Mr. McCullen said to the Interior 
Department, these people are interlopers, they are stran¬ 
gers; they have fraudulently acquired our property; you 
ought not to deal with them. The Interior Department 
turned the matter over to the Attorney General. They went 
to Attorney General Harmon, way back in the adminis¬ 
tration of President Grover Cleveland. 

“On February6,1897, Attorney General Harmon handed 
down his opinion which is reported in 21 Opinions of the 
Attorney General, page 486. The Attorney General in his 
opinion, alluded to the fact that various communications 
which, I think, are from minority stockholders, had been 
laying before the Interior Department and transmitted by 
the Interior Department to them, ‘with respect to the 
propriety of issuing patents to the Northern Pacific Rail¬ 
way Company’. 

b. At page 257 of 122 F. Supp. this Court cited the 1905 
opinion of Attorney General Moody (25 Opinions of the 
Attorney General 401) against the plaintiffs. At page 259 
this Court stated: 

“Plaintiffs themselves were responsible for the opinions 
of the Attorney General. ...” 

It is a fact that plaintiffs or their predecessors had 
nothing to do with the 1897 opinion. 

In connection with adjudicating whether plaintiffs were 
“responsible” for Attorney General Moody’s 1905 opinion, 
I ask the Court to consider Exhibits A and B annexed 
hereto. Exhibit A is a copy of a February 25,1905 telegram 
from Elihu Root, Esq., as one of reorganization counsel, 
to Attorney General Moody. This telegram requests the At¬ 
torney General to take no action on the protests of the 



63 minority stockholder. Exhibit B is a copy of a letter 
dated March 6, 1905, for Elihu Root Esq., to the 
Attorney General. This letter states in effect that the 
minority stockholder protests should be thrown out. It was 
after receipt of Exhibits A and B that Attorney General 
Moodv advised the Secretary of the Interior that he should 

•> V 

not permit “collateral attack” upon the 1896 foreclosure 
decree. To say that plaintiffs or their predecessors were 
responsible for the opinions of the Attorney General is 
not in accord with the facts. 

c. At page 255 of 122 F. Supp. this Court stated: 

“Subsequent to dismissal of the suit, it was learned 
that Hoover, instead of being a bona fide non-assenting 
shareholder, had actually participated in the reorganiza¬ 
tion, voting some of his stock in favor of the reorganiza¬ 
tion.” 

Railway’s own records dating from 1896 and unprinted 
exhibits therefrom, introduced by it in 1926 before the 
Joint Congressional Investigating Committee (JCC Hear¬ 
ings, p. 3393) show that Railway knew long before 1939 
that Hoover had not been a “dissenting stockholder” as 
alleged by Railway in its answer herein. 

Mr. Chandler in his affidavit, verified December 2, 1955, 
refers to the fact that the appendix to appellants’ brief in 
the Court of Appeals “contained 16 printed pages of ex¬ 
cerpts from the deposition”. One of the reasons for in¬ 
cluding this material was to show that the taking of my 
deposition was in part for the purpose of finding out 
whether plaintiff committee had a copy of the unprinted 
exhibit submitted by defendant in 1926 to the Joint Con¬ 
gressional Investigating Committee. This Court’s atten¬ 
tion has already been directed to this phase of the case 
(See Official Transcript of May 12, 1954, Hearing, pages 
143-147). 
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As TO THE INCORRECT STATEMENT OF THE QUESTION IN 

Defendant-Appellee’s Brief Before the Court of Appeals 

3. In the opening page of its brief, dated December 24, 
1954, before the Court of Appeals, defendant-appellee re¬ 
stated the question presented so as to eliminate the funda¬ 
mental franchise, right of way and tax exemption issues. 

Furthermore, defendant’s brief incorrectly stated 
64 that the question was whether the plaintiffs-appel- 
lants were barred by laches “when it appears (a) 
that appellants or their predecessors had declined an offer 
to participate in the reorganization upon the same terms 
as all other stockholders ...” This statement is untrue. 
Its prejudicial effect upon plaintiffs’ appeal is incalculable. 

Defendant’s own records and admissions in its answer 
in the present case established that the plaintiff minority 
stockholders were not allowed to participate upon the same 
terms as all other stockholders. First , a select group of 
insider stockholders in the federal corporation were al¬ 
lowed to participate without paying the $10 and $15 assess¬ 
ments per share which were required of plaintiffs. 
Secondly, a select group of insider stockholders in the fed¬ 
eral corporation were “invited” by J. P. Morgan and 
Company, Reorganization Managers and also Syndicate 
Managers, to become Syndicate subscribers. These insider 
stockholders, without making any payment or taking any 
underwriting risk, had a substantial part of the $22,000,000 
Syndicate profit divided up among them. None of the 
plaintiffs or their predecessors were offered any oppor¬ 
tunity of sharing in this Syndicate profit. 

4. Among the insider stockholders who were not re¬ 
quired to pay the assessments required to be paid by the 
plaintiffs or their predecessors, and who shared in the 
$22,000,000 Syndicate profit, were the President, officers 
and members of the Board of Directors of the federal 
corporation and members of a so-called “Protective Com¬ 
mittee”, ostensibly seeking to secure equality of treat- 
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ment for all tlie federal corporation stockholders. The an¬ 
swer herein (para. VII (3)) alleges “that few of the sub¬ 
scribers to said syndicate had any interest whatever, as 
stockholders, directors, or officers of Northern Pacific Rail¬ 
road Company. ...” It was these few insider stockholders 
who were able to avoid making the payments required of 
plaintiffs and to share in the insider profits of $22,000,000. 

In Northern Pacific Railway Company v. Boyd, 177 Fed. 
804, 818, 9 Cir. (1910), the Court adjudicated that the 
syndicate subscribers did not underwrite the cash require¬ 
ments of the reorganization plan. 

65 Exhibit 48, caused to be marked for identification 
as defendant’s exhibit on the Lishman deposition, 
states at page 7 of such exhibit: 

“The syndicate never made any payments. 

“When questioned as to the syndicate subscriptions ... 
the late J. P. Morgan, under oath, made the following 
statements: 

“ ‘We never called on the subscribers [to the syndicate] 
for the money ... ’ ” 

In the Minnesota Rate Cases, 230 U.S. 352, defendant’s 
Exhibit Y (Vol. 9 of the Record therein, copy also at page 
4698 of JCC Hearings) shows: 

“Total profit to syndicate.$22,202,393.” 

This Exhibit Y also shows that the Syndicate received 
and kept for its own use and profit, assessments totalling 
$3,371,313 on the preferred stock of the federal corporation 
and assessments totalling $6,317,235 on the common stock. 

There is no evidence in the present record which affords 
any basis for defendant’s misstatement of the question on 
appeal. Nor is there any evidence controverting the fore¬ 
going facts, which are taken from defendant’s own records 
and pleading. The factual incorrectness of defendant’s 
statement to the Court of Appeals should not be passed 
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over in silence. It is not possible to evaluate how much 
the judges on the Court of Appeals or on the Supreme 
Court were swayed in their judgment by reason of de¬ 
fendant’s misstatement of the question presented. But it 
is reasonable to believe that it seriously prejudiced their 
views concerning plaintiffs’ cause of action. 

As to the Basic Operating Franchise, Right of Way, 
and Tax Exemption Issues 

6. The opinion in 122 F. Supp. 253 makes no mention of 
these fundamental elements in the cause of action as 
pleaded in the complaint. This silence in the opinion may 
arise from the fact that defendant in its briefs and argu¬ 
ment before this Court refused to discuss them and per¬ 
suaded this Court that these matters went to the merits 
and should not be dealt with in the motion for summary 
judgment. 

66 Defendant’s motion for summary judgment itself 
makes no mention of the franchise question or of the 
fact that today defendant is using the federal corpora¬ 
tion’s operating franchise. Yet Prayer 2 of the Complaint 
requests relief for this current unlawful franchise use. 
Judge McLaughlin in his opinion (98 F. Supp. 479) care¬ 
fully recognized this element as most important. 

The franchise and right of way issues were not briefed 
or discussed by defendant’s counsel at the hearing on the 
motion for summary judgment. Instead, he discussed at 
length the issues of fraud and the prejudice which would 
result to defendant because of deaths of all participants if 
defendant were forced to trial on the question of ancient 
frauds of persons long dead. The Complaint does not pray 
for any relief for these ancient personal frauds. It alleges 
that by misuse of the judicial process and fraud upon the 
court defendant has accomplished and is still accomplish¬ 
ing a violation of plaintiffs’ property rights under the 
terms of an operative statute. 
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Moreover, on the basic franchise and right of way issues 
there is no need for the presence of any except living wit¬ 
nesses. The question of whether defendant is entitled to 
the operating franchise, right of way and tax exemption 
privilege is one of law. The factual question whether de¬ 
fendant is currently misappropriating the benefits of same 
requires only living witnesses and existing records. 

In its reply brief, dated March 12,1954, upon the motion 
for summary judgment herein, defendant, at page 4 there¬ 
of, stated: 

“Since our present motion does not raise the merits of 
the case or the defense of res judicata , we feel that dis¬ 
cussion of the portions of plaintiffs’ brief dealing with 
those questions is not in order. Accordingly we shall not 
reply to plaintiffs’ Point IV (their brief pp. 117-140), 
where they contend that on the merits the Railway Com¬ 
pany is not the lawful successor of the Railroad Company. 
Nor shall we reply to Sections B through J of plaintiffs’ 
Point III (their brief pp. 66-116) ...” 

These points, refused to be discussed by the defendant 
and upon which the opinion in 122 F. Supp. 253 is silent, 
include the fundamental questions of the present unlawful 
use of the federal railroad corporation’s right of way and 
franchise in violation of plaintiffs’ existing statutory 
rights. 

Defendant’s refusal to discuss or argue these 
67 points upon the motion for summary judgment and 
the fact that this Court’s opinion makes no mention 
of them, undercut any of defendant’s present contentions 
that these basic questions have been the subject of adver¬ 
sary briefing or argument. The fact is that defendant 
succeeded in persuading this Court not to consider them 
by contending that the motion only extended to certain 
limited issues and did not extend to the franchise or right 
of way questions. 
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This Court should vacate and modify its June 29, 1954, 
summary judgment herein so as to correct the material 
factual errors upon which it is based. 

s/ Robert W. Lishman 


68 Lishman Supplemental Affidavit Exhibit A. 

TELEGRAM 


FEBRUARY 25 1905 

HON. WILLIAM H. MOODY 
DEPARTMENT OF JUSTICE 
WASHINGTON, D. C. 

I UNDERSTAND SECRETARY OF INTERIOR HAS REFERRED TO 
YOU APPLICATION OF JOSEPH P McCULLEN OF PHILADELPHIA 
TO WITHHOLD PATENTS OF NORTHERN PACIFIC LAND GRANT 
THIS IS IN AID OF A SUIT ATTACKING THE REORGANIZATION 
OF NINE YEARS AGO IN WHICH I WAS COUNSEL PLEASE TAKE 
NO ACTION UNTIL I CAN BE HEARD I WLL GO TO WASHINGTON 
TOMORROW NIGHT AND WILL CALL AT DEPARTMENT OF JUSTICE 
MONDAY OR TUESDAY 


Elihu Root 
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69 Lishman Supplemental Affidavit Exhibit B 

MUTUAL LIFE BUILDING 
NEW YORK 

March 6, 1905. 


My Dear Mr. Attorney General: 

I beg leave to follow my telegram and the very brief 
remark made when meeting you in the Supreme Court 
last week by some observations which I hope you will not 
think inappropriate. 

I realize that under ordinary circumstances a request by 
the head of one of the Executive Departments for an opin¬ 
ion by the Attorney General justifies no outside inter¬ 
vention or suggestion, but is a matter entirely between the 
two departments. In this case, however, the circumstances 
are quite unusual. The Department of the Interior has 
kindly furnished the representatives of the Northern 
Pacific Railway Company with a copy of the Secretary’s 
letter, of February 18th, calling for an opinion, and by this 
letter it appears that the opinion was sought because, from 
an outside source, it had been urged upon the Interior De¬ 
partment that an opinion by Attorney General Harmon 
rendered February 6, 1897, which appeared to settle the 
whole subject, was erroneous, and that Attorney General 
Harmon did not have a full and correct statement of the 
facts before him at the time when he rendered his opinion. 

This representation to the Interior Department was 
made, not by any one acting in the public interest, but by 
the representatives of a small minority of the stockholders 
of the former Northern Pacific Railroad Company who 
stood out against the reorganization of 1896 which re¬ 
sulted in the transfer of the railroad to the present North¬ 
ern Pacific Railway Company, and who have ever since 
been and now are in litigation with the Northern Pacific 
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Railway Company, hoping to secure advantages for them¬ 
selves in excess of those which were obtained by the great 
body of shareholders consenting to the reorganization. Of 
course in every case of the kind there are always some 
stockholders who stand out in the expectation of getting 
more by obstruction and attack than they could get by con¬ 
senting. etc. etc. etc. 

(Signed) Elihu Root. 

70 Filed Dec. 21,1955 

Order 

Upon consideration of the motion of plaintiffs to review 
the action of the Clerk of Court in taxing costs against the 
plaintiffs and the motion of plaintiffs to set aside, vacate, 
modify or correct the summary judgment dismissing the 
complaint, the affidavits offered in support of said motions 
and in opposition thereto, the points and authorities sub¬ 
mitted on said motions and the oral argument of counsel, 
it is by the Court this 21st day of December, 1955, 

Ordered, Adjudged and Decreed that the action of the 
Clerk of the Court in taxing costs against the plaintiffs 
be and the same is hereby affirmed; and it is further 

Ordered that the motion to set aside, vacate, modify or 
correct the judgment dismissing the complaint be and the 
same is hereby denied. 

Edward A. Tamm 
Judge 
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STATEMENT OF QUESTION PRESENTED 


When a clear case is presented that the earlier adjudi¬ 
cation of summary judgment was plainly wrong and works 
manifest injustice in that it: 

(A) Decides without trial and contrary to the rec¬ 
ord the factual issues pleaded in the complaint: (1) 
that appellee is engaged in a continuing scheme to 
conceal and to keep to itself as majority stockholder 
the assets of the Northern Pacific Railroad Company, 
a federal corporation, and (2) that appellee since 
1896 to date has conducted its affairs and those of the 
federal corporation in deference to the superior title 
interest of the federal corporation in and to the char¬ 
ter, franchise, right of way and tax exemption vested 
by operative law in the federal corporation, and (3) 
that appellee since 1896 to date has conducted its af¬ 
fairs and those of the federal corporation in deference 
to the ultimate property interest of the minority stock¬ 
holders in the assets of the federal corporation and 
(4) that third parties as shown by facts pleaded in 
the complaint would not be injured by decreeing that 
the minority should receive a participating share of the 
benefits accruing from the assets of the federal cor¬ 
poration; and (B) is based upon untrue statements 
of material fact induced by misrepresentation of ap¬ 
pellee’s counsel and upon appellee’s use of the sum¬ 
mary judgment procedure as a contrivance to impose 
its own, unverified version of the facts upon the court 
and thereby: 

(1) Prevent any fair judicial determination of 
the legality of appellee’s present use and enjoyment 
of the charter, franchise, right of way and tax ex¬ 
emption assets belonging to the federal corporation, 
and the illegality of appellee’s exclusion of the 
minority stockholders from any share in the benefits 
accruing from these assets; and 





(2) Procure a continuing immunity from suit by 
the minority stockholders whilst it as 97% stock¬ 
holder continues its manipulation and piracy of the 
federal corporation’s assets and its misappropria¬ 
tion of the share therein rightfully belonging to the 
3% stockholders; and 

(3) Deprive appellants without due process of 
law of their property interest in the benefits now 
daily accruing from appellee’s use of the federal 
corporation’s assets; 

—should not this Court upon second appeal in¬ 
quire into the summary judgment and cause it to 
be corrected? 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit 


No. 13,145 

GEORGE A. LANDELL, Executor, et al., Appellants 

v. 

NORTHERN PACIFIC RAILWAY COMPANY, Appellee 

Appeal From the United States District Court for the 
District of Columbia 


APPELLANTS' BRIEF 


JURISDICTIONAL STATEMENT 

This is an appeal by the minority stockholders from an 
order denying their motions to review taxation of costs 
and to set aside, vacate, modify or correct the summary 
judgment dismissing the complaint against appellee, major¬ 
ity stockholder in Northern Pacific Railroad Company, a 
federal corporation (Appellants’ App. 43). The case was 
originated by a complaint seeking, among other things, an 
adjudication that plaintiffs’ property rights as minority 
stockholders in the Northern Pacific Railroad Company’s 
charter, franchise, right of way and tax exemption privi¬ 
lege, as provided in the Act of July 2, 1864 (13 Stat. 365) 


2 


are now being unlawfully invaded by the majority stock¬ 
holder. The summary judgment dismissing the complaint 
for laches was affirmed in a per curiam opinion by this 
Court. The Supreme Court has denied a petition for a writ 
of certiorari. Jurisdiction of the District Court was granted 
by the statutes giving that court general equity jurisdic¬ 
tion, Title II, Secs. 301 and 305 D. C. Code, 1940 Ed. Juris¬ 
diction of this Court is granted by Title 28, secs. 1291,1294 
of the United States Code, giving this Court jurisdiction 
of appeals from final orders denying motions to review 
taxation of costs and to set aside, vacate, modify or correct 
judgments. The order was filed December 21, 1955. (Ap¬ 
pellants’ App. 43). Plaintiff’s notice of appeal was filed 
December 22, 1955. 

STATEMENT OF THE CASE 

Present Status of the Proceeding and Nature of This Appeal 

This is a second appeal in the same proceeding. The first 
appeal, No. 12,428, resulted in a per curiam opinion of this 

Court (1955,.U. S. App. D. C., 223 F. 2d 

316) which adopted the District Court’s summary judg¬ 
ment opinion dismissing the complaint for laches. A copy 
of the per curiam opinion is annexed hereto. 

Appellants’ petition for a writ of certiorari was denied 
October 10, 1955 (350 U.S. 844, No. 299, Prelim. Print). 
Their petition for rehearing was denied on November 21, 
1955 (350 U.S. 905). 

Costs of $1,403.70 were taxed against the appellants and 
were paid and satisfied of record on February 10, 1956. 

By order filed December 21, 1955 (Appellants’ App. 43), 
the District Court, without opinion, denied appellants’ mo¬ 
tions to review taxation of costs under Rule 54(d) and to 
set aside, vacate or correct the summary judgment under 
Rule 60(b)(6). 
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Appellants appealed to this Court and will contend that: 

1. Under the doctrine stated in Mayflower Hotel Stock. 
P. Com . v. Mayflower Hotel Cory., 1951, 89 U.S. App. D.C. 
171, 193 F. 2d 666, 669, this Court should in a second ap¬ 
peal reconsider matters determined in the first appeal since, 
as shown hereinafter, a clear case is presented that the 
earlier adjudication was plainly wrong and that to apply 
the 1 ‘law of the case” would work manifest injustice. 

2. There has been no trial or judgment on the merits, 
no findings of fact and no conclusions of law. None of the 
issues, including the facts to substantiate laches, tendered 
by the pleadings, have been litigated. The summary judg¬ 
ment refusing to permit litigation of the issues concerning 
the existence of the factual elements of laches 1 or the legal¬ 
ity of appellee’s use and enjoyment of the federal corpora¬ 
tion’s charter, franchise, right of way and tax exemption 
privilege or that appellee, a dominant stockholder fiduciary, 
is engaged in a continuing scheme to misappropriate the 
federal corporation’s assets, is not res judicata on any of 
these matters, Hughes v. U.S., 71 UJ3. 232, 237, 4 Wall. 232 
(1866). 

3. Matters left open in the first appeal can be decided 
by a new appeal. Appellants will not now argue concerning 
their right to recovery for the past. Nor will they argue 
extensively about the assessment of costs against them. If 
appellants are successful in establishing that the first ad¬ 
judication was plainly wrong and that it works manifest 
injustice, these questions can be disposed of by provisions 
in any decree which may be entered. 

Since affirmance of the summary judgment, appellee’s 
Secretary, who is also Secretary-Treasurer of the federal 
corporation, has notified appellants of stockholders meet- 

i The complaint alleges facts showing that there has been no laches, that 
appellee has always conducted its affairs with reference to the superior title 
of the federal corporation in the franchise, right of way and tax exemption. 
(First appeal, Appellants ’ App. 5, 10, 42, 43, 64, 66, 69, 70, 261.) 
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ings of the federal corporation (Appellants’ App. 10). The 
first adjudication leaves open serious questions as to the 
vitality of appellants’ holdings of 30,000 shares of stock 
in the federal corporation. Normally a stockholder in an 
existing corporation has a right to a voice in its manage¬ 
ment and to a participation in the benefits of the corpora¬ 
tion’s assets. Normally, upon a corporate dissolution or 
annulment of a corporate charter, provision has to be made 
for distribution of assets among the stockholders. The sum¬ 
mary judgment amounts to a decree of forfeiture of appel¬ 
lants’ stock certificates. 

4. The District Court had power to annul the summary 
judgment in order to reinstate a cause of action dismissed 
by mistake. V erkouteren v. Edwards, 1939, 76 U. S. App. 
D.C. 18,128 F. 2d 33. It was a mistake to dismiss the cause 
of action respecting appellee’s present misappropriation of 
the federal corporation’s charter powers, franchise, right 
of way and tax exemption privilege. Laches is not available 
as a defense to appellee’s present invasion of appellants’ 
legal property rights. 

5. The District Court was under a duty to accept the com¬ 
plaint allegations: That appellee as 97 % stockholder owes 
a trustee’s loyalty to the minority stockholders; that in 
violation of this fiduciary obligation appellee is holding, 
using, and keeping to itself the federal corporation’s char¬ 
ter, franchise, right of way and tax exemption privilege 
and that appellee is engaging in a continuing scheme of 
fiduciary misappropriation. Dewey v. Clark, 1950, 86 TJ.S. 
App. D.C., 137,180 F. 2d 766, McKay v. WaMenmaier, 1955, 

_TJ.S. App. D.C., 226 F. 2d 35. It was manifest 

error not to permit appellants a day in court to prove 
appellee’s continuing scheme of misappropriation of the 
assets of the federal corporation. 

6. The District Court’s summary judgment opinion con¬ 
tains incorrect statements of material fact detrimental to 
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substantial property rights of the appellants (Appellants’ 
App. 12-25). 

7. The appellee has used the summary judgment proce¬ 
dure as a contrivance to impose its own unverified version 
of the facts upon the court. 

8. The appellee has used the summary judgment proce¬ 
dure to procure a continuing immunity from suit by the 
minority stockholders whilst it as 97% stockholder con¬ 
tinues to manipulate and to pirate the charter, franchise, 
right of way and tax exemption assets of the federal corpo¬ 
ration. Gray Tool Co. v. Rumble Oil Co., 5 Cir., 1951, 186 
F. 2d 365, 367-369. 

There has been no fair or impartial trial or determina¬ 
tion of the legality of appellee’s use and enjoyment of the 
right of way and tax exemption assets belonging to the 
Northern Pacific Railroad Company, a federal corporation. 
Amstein v. Porter, 2 Cir., 1946,154 F. 2d 464, 471-472,475; 
Colby v. Klune, 2 Cir., 1949,178 F. 2d 872, 875. 

Fact* 

The gravamen of the present appeal is that the earlier 
adjudication deprives appellants of their property without 
due process of law, was plainly wrong, and works manifest 
injustice upon the appellants. 2 

1. The District Court’s summary judgment opinion (123 
F. Supp. 253) uses exhibits caused to be marked for identi¬ 
fication by the appellee upon the taking of the Lishman de¬ 
position as evidence. These papers were never offered in 
evidence. The District Court made no finding as required 
by Rule 26(d) in connection with the use of this deposition. 8 
(Appellants’ App. 8, 23). 

2 Salient facts concerning the Act of July 2, 1864 (13 Stat. 365) and the 
1896 reorganization of the federal corporation are summarized in appellants * 
main brief in the first appeal, pp. 4-12. 

3 In Amstein v. Porter, 2 dr., 1946, 154 P. 2d 464, 471-472, the opinion 
states cogent reasons why Bole 56 permitting summary ^judgment does not 
authorize the use of depositions of a party taken under Buie 26 in lieu of the 
party’s oral testimony in open court. 
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2. The District Court ignored appellants’ charges that 
the 1939 Hoover suit dismissal was obtained by suppres¬ 
sion of evidence. The District Court misstates material 
facts respecting this matter. (Appellants’ App. 17-20, 9). 

Appellee points out that the appendix to appellants’ brief 
in the Court of Appeals contained 16 printed pages of ex¬ 
cerpts from the deposition. (Appellants’ App. 30.) These 
pages were included for the purpose of showing that the 
Lishman deposition was taken by appellee to explore and 
find out whether appellants were in ignorance concerning 
the existence of appellee’s 1896 records showing that 
Hoover had in 1896 consented to the reorganization. In 
these 16 pages Lishman was questioned repeatedly as to 
whether the plaintiff committee had seen or had access to 
the unprinted exhibits entered in the 1924-1926 Hearings 
before the Joint Congressional Committee for the Inves¬ 
tigation of the Northern Pacific Land Grants pursuant to 
Public Resolution No. 24, 68th Cong., approved June 5, 
1924 (hereinafter called “JCC Hearings”). One of these 
unpublished exhibits was Exhibit E to Item No. 46 of the 
1926 testimony of appellee’s counsel. This unprinted ex¬ 
hibit, compiled from appellee’s 1896 records, lists Hoover 
as a consenting stockholder. Lishman deposed that appel¬ 
lants had not had access to all the unprinted exhibits and 
that appellants up to the time of the deposition had been un¬ 
able to find these exhibits in the files of the Joint Congres¬ 
sional Investigating Committee. After the taking of the 
deposition appellee made its motion for summary judg¬ 
ment. In this motion it relied heavily upon the assertions 
that Hoover was a dissenting stockholder; that a suit in¬ 
stituted by him in 1900 had been dismissed for laches in 
1939; that appellants were bound by such determination. 
Subsequent to the taking of the deposition appellants found 
a copy of the unprinted exhibit E filed with the Congres¬ 
sional Committee in 1926 by appellee, which showed Hoover, 
according to appellee’s own records dating from 1896, to 
be a consenting and not a dissenting stockholder. The fact 
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that appellee had deceitfully pleaded in its answer that 
Hoover was a dissenting stockholder; and had deceitfully 
pleaded the 1939 decision dismissing his complaint for 
laches as res judicata against the plaintiffs; and that the 
insistent questioning of deponent Lishman concerning the 
appellants’ knowledge of unprinted exhibits in the JCC 
Hearings had spurred renewed search which resulted in 
finding a copy of appellee’s own exhibit belying its plead¬ 
ing and motion, were all stated at length in the appellants’ 
argument before the District Court. During argument be¬ 
fore the District Court a copy of the unprinted Exhibit E, 
which showed from appellee’s 1896 records that Hoover had 
not dissented but consented, was handed to the Court and 
to counsel for appellee. The charges of appellee’s suppres¬ 
sion of evidence in order to obtain the 1939 laches decision 
for use against the appellants was also stated. (Appellants’ 
App. 36, 17.) 4 That the 1939 opinion dismissing the 
Hoover suit was obtained by suppression of evidence 
had been previously charged against the appellee by 
affidavit and briefs filed in the District Court. Appellee 
answered by saying in a reply brief that it was “not 
in order” for it to answer the charge and refused to 
do so (Appellants’ App. 40). The District Court ignored 
both the substantiated charge and appellee’s refusal to an¬ 
swer it. The District Court also ignored the substantiated 
charge that appellee was practising a deceit upon the court 
in its use of the 1939 Hoover suit decision. The District 
Court glosses over these serious charges and erroneously 
states that “Subsequent to dismisal” of the suit in 1939 it 
was learned that Hoover, instead of being a dissenting had 
been a consenting shareholder. The District Court then 
uses the Hoover case decision against the appellants. The 

4 At no point either before the District Court, this Court or the Supreme 
Court has appellee mentioned or discussed this unprinted Exhibit E, which in 
1926 it offered in evidence before the Joint Congressional Investigating Com¬ 
mittee. This exhibit conclusively demonstrates the falsity of appellee’s plead¬ 
ing (a) that Hoover was “a dissenting stockholder” and (b) that the 1939 
decision dismissing the Hoover complaint for laches was res adjudicate against 
the appellants (Appellants’ App. first appeal, 115, 119, 255-257). 
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record is clear—appellee’s records show Hoover in 1896 ac¬ 
cepted the reorganization agreement; in 1939 appellee, as 
shown by its 1926 testimony before the Joint Congressional 
Investigating Committee, knew and had records showing 
this fact; counsel for Hoover who moved to restore the case 
to the calendar after 35 years of non-prosecution also knew 
and had copies of appellee’s records in his files showing 
that Hoover never had status to sue as a dissenter; both 
appellee and counsel for Hoover suppressed from the Court 
in 1939 their knowledge and records showing Hoover had 
no standing as a plaintiff; as a result the Court had no al¬ 
ternative but to dismiss the Hoover complaint for laches. 
In the present case appellee has succeeded in imposing upon 
the District Court and upon this Court that the 1939 Hoover 
case dismissal for laches is authority for dismissing the 
present complaint on the same grounds. And it has suc¬ 
ceeded in having the District Court ignore the charges of 
suppression of evidence and deceit involved in appellee’s 
use of the Hoover case. 

3. The opinion ignores the complaint allegations con¬ 
cerning franchise and tax exemption matters and that ap¬ 
pellee while majority stockholder is now wrongfully de¬ 
priving the minority stockholders of their pro rata share 
of the current benefits of such assets. Appellants’ App. 
12-15). Prior to and at the argument before the District 
Court the appellants showed the franchise question to be 
the most basic issue in the case (Appellants’ App. 15-17). 
The franchise, right of way, and tax exemption matters 
were refused to be discussed by the appellee (Appellants’ 
App. 39, 40). 

4. The District Court opinion contains appellee’s un¬ 
verified, incorrect version of facts (Appellants’ App, 34, 
35, 20-22). 

5. The District Court opinion erroneously treats the 
cause of action in the complaint as founded upon fraud and 
uses a 1916 letter of a deceased counsel of the plaintiff 
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committee as a means of rebutting the appellants’ cause 
of action. (Appellants’ App. 22, 23, 39.) The Lishman af¬ 
fidavit states: ** Prior to the institution of the present action 
I advised the plaintiffs that they were barred from assert¬ 
ing the personal frauds inherent in the 1896 reorganization 
of Railroad. The complaint herein does not attempt to 
state a cause of action based upon such frauds” (Appel¬ 
lants’ App. 9). 

6. The District Court opinion erroneously treats the rec¬ 
ord as establishing acquiescence on the part of the plain¬ 
tiffs. A prior District Court decision in this same proceed¬ 
ing found plaintiffs had not been acquiescent. The answer 
does not plead acquiescence. The appellee disavowed the 
defense of acquiescence. There is no evidence of acquies¬ 
cence (Appellants’ App. 23). Moreover, the complaint 
pleads facts showing lack of acquiescence (Appellants’ 
App. first appeal, p. 69). The record also contains affirm¬ 
ative proof that there was no acquiescence. Appellee’s vice- 
president testified in 1926 before the Joint Congressional 
Investigating Committee that appellee “always” conducted 
its affairs with reference to the rights of minority stock¬ 
holders in the federal corporation (Appellants’ App. 23, 
24). 

7. The District Court opinion states that “Granting the 
relief prayed for . . . would create a concentric chaos af¬ 
fecting the rights and equities of thousands of stockholders 
and creditors, most of which were not even in existence at 
the time of the alleged fraud.” This statement is contrary 
to the well pleaded allegations in the complaint. There is 
no basis in the record or evidence to support it (Appel¬ 
lants’ App. 25). Equity, as shown in the complaint and 
shown in the record, could afford relief without affecting 
any third party rights (Appellants’ App., first appeal, 
pp. 5, 42-43, 64, 69, 70). Other facts concerning this para¬ 
graph 7 will be set forth in the argument. 
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8. The District Court opinion with respect to the 1897 
opinion and the 1905 opinion of the Attorney General to 
the Secretary of Interior states: “Plaintiffs themselves 
were responsible for the opinions of the Attorney General.” 
The District Courts statement respecting the 1897 opinion 
reflects the incorrect version of facts made to the District 
Court on oral argument by the counsel for appellee (Appel¬ 
lants’ App. 34, 35, 20, 21). The statement that the appel¬ 
lants were responsible for the 1905 opinion of the Attorney 
General, used against them by the District Court, is in¬ 
correct. The presumption is, that the Attorney General is 
solely responsible for his own opinions. However, in order 
to clarify that appellants were not the ones responsible for 
the 1905 opinion now used against them, there is annexed 
to the Lishman Supplemental Affidavit as Exhibits copies 
of two 1905 communications from Elihu Boot, Esquire, to 
Attorney General Moody. These communications show that 
if any outsider was “responsible” for the 1905 Attorney 
General’s opinion, it was the appellee itself and not the ap¬ 
pellants. (Appellants’ App. 41-43). 

9. The appellee in its brief before this Court on the first 
appeal incorrectly stated the question on appeal so as to 
misrepresent to this Court that appellants or their prede¬ 
cessors “had declined an offer to participate in the reor¬ 
ganization upon the same terms as all other stockholders.” 
The falsity of this representation is shown in the Lishman 
Supplemental Affidavit herein. Detailed references are 
therein made to facts of record in this and other cases 
which establish the incorrectness of appellee’s representa¬ 
tion to this Court. (Appellants’ App. 37-39). 

10. None of the averments of fact in the affidavits sub¬ 
mitted in support of appellants’ motion to set aside, vacate, 
modify or correct the summary judgment have been contro¬ 
verted. The affidavit of Porter B. Chandler, Esquire, in 
opposition does not come to grips with or challenge the 
truth of the facts averred in the moving affidavits. 
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11. The factual and other errors now listed hereinabove 
have all been presented to the District Court so that it has 
had opportunity to review and correct the summary judg¬ 
ment. 

Essential facts in addition to those hereinabove stated 
are set forth in the course of the argument. 

STATUTE. CONSTITUTION AND RULES 

The Act of July 2, 1864 (13 Stat. 365) vests the appel¬ 
lants with present and continuing property rights in the 
assets of the Northern Pacific Railroad Company. These 
assets are the charter powers, operating franchise, right 
of way and privilege of tax exemption thereon. The text 
of the statute is contained at pages 198 et seq. of the Ap¬ 
pendix to Appellants’ Brief in the first appeal 

The summary judgment deprives appellants of their 
property without due process of law both substantive and 
procedural and constitutes a violation of appellants’ rights 
under the Fifth Amendment of the Constitution of the 
United States. 

The summary judgment constitutes a violation of the 
Constitution, Art. VI, Cl. 2, in that it refuses to accept or 
to recognize as the supreme law of the land the provisions 
in the operative federal statute giving appellants present 
property rights in the assets of the federal corporation. 

The summary judgment constitutes a violation of the 
Constitution, Art. IV, Sec. 3, CL 2, in that it refuses to ac¬ 
cept or to recognize that Congress has exclusive, plenary- 
power respecting disposition of the public domain. Entirely 
apart from the land grant of alternate sections to aid rail¬ 
road construction. Congress by the terms of an operative 
statute vested a continuous strip of right of way lands in 
the federal corporation stockholders and their successors 
and prohibited any mortgage or lien thereof without the 
consent of Congress. Congress has never repealed or modi- 
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fied these operative statutory provisions. The courts have 
no constitutional power to destroy the force and effect of 
this legislation appropriating the public domain to the 
federal corporation for the public purposes stated in the 
statute. 

The relevant rules involved are Rules 26(d), 54(d), 56, 
and 60(b) of the Federal Rules of Civil Procedure. 

STATEMENT OF POINTS AND SUMMARY OF ARGUMENT 

1. Since this appeal involves a summary judgment, 
there is no presumption of correctness as to findings of 
fact. The summary judgment, as shown by the record in 
this second appeal, was not based upon evidence or proper 
grounds. The opinion accompanying the summary judg¬ 
ment also contains numerous erroneous statements of 
material fact prejudicial to substantial rights of the 
appellants. The judgment determines factual issues and 
ignores the basic franchise issue. Appellants * charges 
that appellee has been guilty of deceit upon the District 
Court in its use of the 1939 Hoover case decision are also 
ignored. The opinion discards the complaint and accepts 
appellee’s incorrect, unverified version of the facts. 

One of the District Court’s most fundamental errors is 
its statement that to grant relief “would create a con¬ 
centric chaos affecting the rights and equities of thousands 
of stockholders and creditors, most of which were not even 
in existence at the time of the alleged fraud.” 

From 1897 when the reorganization managers, as 
pleaded in the complaint (Appellants’ App. first appeal, 
p. 64), returned to appellee securities in the value of 
$9,187,500, an amount almost identical with the then value 
of the 3% minority stock, for whom no provision had been 
made in the reorganization agreement, to the present day, 
the appellee has conducted its affairs and those of the 
federal corporation with reference to the superior title 
interest of the federal corporation in and to the railroad, 
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franchise and right of way. It has “always” conducted 
its affairs with deference to the rights of the minority 
stockholders in these assets (testimony in 1926 of appel¬ 
lee’s vice-president before Joint Congressional Investi¬ 
gating Committee, Appellants’ App. 261; Complaint, 
Appellants’ App., first appeal 5). There is no basis in 
fact or law for the District Court’s determination con¬ 
cerning concentric chaos. 

(a) In all mortgages of the main line of railroad 
appellee has made provision that at any time without 
the consent of the mortgage trustee it can return the 
railroad to the federal corporation (Complaint, 
Appellants ’ App., first appeal 42-43). These mort¬ 
gages are matters of public record and are binding 
on the security holders in and creditors of appellee. 
There would be no chaos affecting any third party 
rights if the appellee should return the railroad to 
the federal corporation. Appellee’s unique mortgage 
provisions are a recognition of the inalienable nature 
of the trust property and the equitable lien therein of 

. the appellants. 

(b) It is likewise a matter of public record that 
appellee carries approximately 2,000,000 acres of 
the land grant lands on its books at the arbitrary, 
nominal value of one dollar fifty-two and one-half 
cents ($1,525) per acre (Appellee’s Prospectus of 
October 1, 1954, $52,000,000,000 Collateral Trust 4s; 
Standard Corporation Records, Daily News Section, 
August 11, 1954). 

(c) It is also a matter of public record that appel¬ 
lee’s interest in Williston Oil Basin Lands and min¬ 
eral reservations “are not reflected in its property 
accounts” (Prospectus, supra, p. 8). There would be 
no chaos or injury to any third party rights if appel¬ 
lee should utilize either of these last mentioned assets 
in (a) and (b) to provide the minority stockholders 
with relief. 
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Appellee’s actions, as shown in (a), (b) and (c) above, 
deprive the District Court’s observations about concentric 
chaos of any validity whatsoever. 

Admittedly, there have been substantial changes in 
appellee’s position and properties since 1896. But that 
is no answer to the allegation that appellee has and is 
engaged in a continuing scheme to misappropriate exist¬ 
ing assets of the federal corporation. The franchise and 
main line right of way have not changed. Admittedly, 
nearly all concerned in the 1896 proceedings are dead. 
Appellee’s summary judgment moving affidavits, on this 
point and others concerning which there was no contro¬ 
versy, are superfluities. Existing documents and living 
witnesses and proof of contemporary events are all that 
is required to establish appellants’ cause of action. It is 
delusive to think that this case does not concern the 
present illegal activity on the part of appellee as the 
dominant stockholder. 

Admittedly, appellee has thousands of stockholders and 
creditors who were not in existence in 1896. But the com¬ 
plaint alleges that from 1896 to date appellee has con¬ 
ducted its affairs in deference to the legal and equitable 
interests of the minority stockholders in the inalienable 
assets of the federal corporation. The complaint also 
alleges that appellee has so managed its affairs that it can 
at any time without injury to its security holders or cred¬ 
itors provide for the satisfaction of the minority stock¬ 
holders’ property rights. The District Court’s decision 
that relief to the appellants would cause concentric chaos 
is an adjudication of a disputed issue of fact. It is con¬ 
trary to detailed fact allegations in the complaint. It has 
no basis in the record. One of the elements in appellee’s 
continuing unlawful scheme is to keep itself able to undo 
it in an orderly manner without injury to third parties. 

2. The appellee has used the summary judgment pro¬ 
cedure as a contrivance to prevent any judicial consider- 
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ation or determination of the legality of appellee’s present 
exclusive enjoyment of the charter, franchise, right of 
way and tax exemption assets belonging to the federal 
railroad corporation. Where breaches of a fiduciary duty 
are alleged and critical facts are peculiarly within the 
knowledge and possession of the defendant, summary 
judgment is not proper. 

3. The appellee has used the summary judgment pro¬ 
cedure to procure a continuing immunity from suit by the 
minority stockholders whilst it as 97% stockholder con¬ 
tinues its manipulation and misappropriation of the 
federal corporation’s assets. 

4. The whole enterprise of railroad operation rests 
upon the franchise as its foundation. The taking or use 
of the franchise by another without compensation to the 
owner of the franchise is an unconstitutional deprivation 
of property. The complaint alleges that by the terms of 
a statute the franchise is vested today in the federal rail¬ 
road corporation; that Congress has refused to sanction 
its transfer to appellee; that appellee is using the fran¬ 
chise; that appellee is entitled to 97% of the franchise 
earnings and that appellants are entitled to 3% of such 
earnings. The District Court’s opinion accepts appellee’s 
theory that the franchise matter is not involved in the 
summary judgment proceedings. This amounts to judi¬ 
cial confiscation of appellants’ 3% property interest in 
a valuable asset of the federal corporation. 

ARGUMENT 
PRELIMINARY ANALYSIS 

The probing question is: does the summary judgment 
deprive appellants of their property without due process 
of law? 

Clustered around this are a number of other serious 
questions. The answers to these illuminate clearly the 
path which justice should take. 
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First, does the federal railroad corporation have any 
assets? 

Appellants in their complaint have pleaded that the 
assets of the federal corporation consist of the following 
intangibles each having great value, namely, the charter 
powers and rights, including those of eminent domain, and 
the capacity to bridge navigable streams and cross Indian 
reservations; the railroad operating franchise; the privi¬ 
lege of tax exemption on the right of way; and the 
capacity to hold, manage and enjoy lands not necessary 
for railroad operation. 5 It alleges that these assets are 
inalienable without Congressional authorization and that 
at least four bills sponsored by appellee to obtain such 
authorization have failed of passage. (See Appellants’ 
App., first appeal, 35,178). 

The summary judgment makes no adjudication as to 
whether as a matter of law and of fact the federal corpo¬ 
ration now owns these assets. It summarily determines 
appellants will not be permitted to prove these disputed 
allegations. It is not due process to refuse to accept the 
complaint allegations and to deny appellants the oppor¬ 
tunity to examine appellee in open court in proof of 
essential elements of the cause of action stated in the 
complaint. 

Second, is appellee, the 97% stockholder in the federal 
corporation, taking and keeping the entire benefits of the 
foregoing assets? 

Admittedly it is. 

Third, is appellee’s taking and keeping of the benefits 
of these assets and refusing to share any part with the 
minority stockholders lawful or unlawful? 

The summary judgment adjudicates that the taking and 
keeping of these benefits by the dominant stockholder is 

5 Appellee has no power in its capacity as a Wisconsin railroad corpora¬ 
tion to hold, manage and enjoy lands not strictly required for railroad 
operation purposes. Case v. Kelly , 133 TJ.S. 21, 10 S. Ct. 216 (1890). 
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lawful. The summary judgment arrives at this result not 
by determining that the dominant stockholder has a 
superior title interest. It does so by stating arbitrarily 
and contrary to all precedent that laches has destroyed 
the 3% minority property rights in the federal corpora¬ 
tion’s assets. The summary judgment goes further. It 
says that the minority shares are not entitled to prove 
that the appellee is engaged in a continuing, unlawful 
scheme to procure to itself the entire benefits of such 
assets. The summary judgment pays no heed to the fidu¬ 
ciary duty imposed by law upon a dominant stockholder 
who undertakes to manage and control the corporate 
enterprise and its assets. 

Fourth , has the appellee since 1896 to date engaged in 
a continuing scheme to deprive appellants of their 3% 
property interest in the federal corporation’s assets and 
to keep itself in a position of readiness at any time, with 
a minimum of effect upon innocent third parties, to dis¬ 
gorge the value of the free ride benefits it has been and is 
taking at the minority’s expense. 

The complaint, with abundance of factual detail, pleads 
the affirmative of the foregoing essential question and 
shows a continuing unlawful deprivation of appellants’ 
property right. The summary judgment decided this 
essential issue in favor of the appellee. In so doing it 
made no findings of fact or conclusions of law and made 
no reference to any part of the record to justify its deci¬ 
sion on the merits. It is not due process to deny appel¬ 
lants a day in court with opportunity to prove the truth 
of the allegations of appellee’s unlawful continuing 
scheme. Summary judgment is intended to ascertain the 
presence of triable issues. It is plainly wrong and works 
manifest injustice to allow the summary judgment herein 
to adjudicate fundamental issues of fact and law. This is 
especially true in the present case because most of the 
facts necessary to prove the alleged unlawful scheme are 
peculiarly within the knowledge of the appellee and can 
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be elicited only by examination and cross-examination in 
open conrt. 

Fifth, has there been a fair inquiry and determination 
of the issue as to whether the appellee in violation of its 
fiduciary duty as dominant stockholder has and is unlaw¬ 
fully depriving the minority of their just share in the 
assets of the federal corporation? Has a fair inquiry and 
determination been made of the disputed issue as to 
whether affording relief to the minority will injure inno¬ 
cent third parties? 

The numerous errors of material fact contained in the 
summary judgment opinion (supra, pp. 6-10) show 
plainly that there has been no fair inquiry and determi¬ 
nation of these issues. The adjudication, we respectfully 
urge, is based upon the unlawful premise (a) that the 
summary judgment procedure is proper for adjudication 
of disputed questions of fact and of law and (b) that in 
applying the summary judgment rule the District Court 
can refuse to accept the allegations of essential facts con¬ 
tained in the complaint and can rely on the unverified 
version of facts offered by the defendant. 

L 

THE SUMMARY JUDGMENT SHOULD BE VACATED OR MODI¬ 
FIED BECAUSE IT IS PLAINLY WRONG AND WORKS 
MANIFEST INJUSTICE BY DEPRIVING APPELLANTS OF 
THEIR PROPERTY INTEREST IN THE ASSETS OF THE 
FEDERAL CORPORATION WITHOUT DUE PROCESS OF LAW. 

A. General Principles 

1. In Mayflower Hotel Stock Protective Com. v. May¬ 
flower Hotel Cory., 1951, 89 U. S. App. D.C. 171,193 F. 2d 
666, this Court, speaking of whether on second appeal the 
first decision had become the conclusive law of the case 
said, at page 669: 

“We recognize that ‘the law of the case* is not to be 
construed as a limitation upon the power of a court 
to reconsider on a second appeal matters determined 
on a first appeal, but is merely an expression of a 
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practice . . . This court has nevertheless stated that 
it will disregard the rule only when ‘a clear case . . . 
[is] presented showing that the earlier adjudication 
was plainly wrong and that application of the rule 
would work manifest injustice, . . ” 

2. The prescribed remedy for relief from a vulnerable 
judgment under Rule 60(b) is by way of motion or inde¬ 
pendent action. Cwthill v. Ortmann-MUler Machine Co., 
7 Cir., 1954, 216 F. 2d 336. Denial of a motion under 
Rule 60 (b) to vacate a judgment is an appealable order. 
Cromelm v. MarJcwalter, 5 Cir., 1950, 181 F. 2d 948. 

3. In the Mayflower case as in McKay v. Wdhlenmaier, 

1955,_TJ.S. App. D.C., 226 F. 2d 35, 46, this Court has 

stated and applied the principle expounded in Pepper v. 
Litton, 308 TJ.S. 295 (1939), that it is the duty of the Dis¬ 
trict Court in the exercise of its equitable jurisdiction to 
take appropriate action to compel the dominant stock¬ 
holder to cease violating his duty as a fiduciary. “Other¬ 
wise the fiduciary duties of dominant or management 
stockholders would go for naught; exploitation would be¬ 
come a substitute for justice; and equity would be per¬ 
verted as an instrument for approving what it was de¬ 
signed to thwart.’’ (308 TJ.S. 295 at 312). 

In Brown v. Christman, 1942, 75 U.S. App. D.C. 203, 
126 F. 2d 625, 631, this Court in an election of remedies 
case permitted an equitable lien to be asserted against the 
trust fund. The leading case of Ervin v. Oregon By. & 
Navigation Co., Cir. Ct. N.Y., 1886, 27 Fed. 625, appeals 
dism’d 136 TJ.S. 645, 10 S.Ct. 1072 (1889), expounds, with 
full collection of authorities, the doctrine that minority 
stock has an equitable lien upon corporate property trans¬ 
ferred to the dominant stockholder. 

3. The rule that a trial judge’s findings are binding 
upon the appellate court unless clearly erroneous does not 
apply in a summary judgment proceeding. 

Colby v. Klwne, 2 Cir., 1949,178 F. 2d 872, 875. 
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4. “The inherent power of a federal court to investigate 
whether a judgment was obtained by fraud, is beyond 
question.’ 7 

Universal Oil Products Co. v. Boot Refining Co., 
328 U.S. 575, 580, 66 S. Ct. 1176 (1946). 

5. “In the exercise of our appellate jurisdiction we 
have power not only to correct errors in the judgment 
under review but to make such disposition of the case as 
justice may require.” 

Honeyman v. Hancm, 300 U.S. 14, 25, 57 S. Ct. 350 
(1937). 

6. “Precedent, however, is not lacking for ways by which 
a judge may recede from a prior opinion that has proven 
untenable and perhaps misled others.” 

Mr. Justice Jackson concurring in McGrath v. 
Kristensen, 340 U.S. 162, 177, 71 S. Ct. 224 (1950). 

7. “In conclusion we cannot avoid observing that the 
case is another mistaken effort to save time by an attempt 
to dispose of a complicated state of facts on motion for 
summary judgment. This is especially true when the 
plaintiff must rely for his case on what he can draw out 
of the defendant. ... It appears to be somewhat difficult 
to persuade the district courts of this; but we are satisfied 
that it is true.” 

Bozcunt v. Bank of New York, 2 Cir., 1946, 156 F. 
2d 787, 790. 

B. Lack of Procedural Due Process 

1. Rule 56 does not afford any authority for the District 
Court to adjudicate essential allegations in the complaint 
which are disputed by the answer or to ignore issues of 
fact and law which go not only to the merits but also to 
the existence of laches itself. 
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Appellants have been deprived of their right to a trial 
concerning the existence of assets of the federal corpora¬ 
tion ; whether appellee is now unlawfully using these assets 
to the detriment of the appellants; whether appellee is 
engaged in a continuing, unlawful scheme as dominant 
stockholder to exploit the trust estate for its sole benefit; 
and whether appellee has and is using the forms of judicial 
procedure to carry on its unlawful scheme so as to procure 
immunity from suit by the minority stockholders. 

Arnstein v. Porter, 2 Cir., 1946, 154 F. 2d 464, 469, 
471. 

Dewey v. Clark, 1950, 86 U.S. App. D.C., 137; 180 
F. 2d 766. 

Gray Tool Co. v. Humble Oil Co., 5 Cir., 1951, 186 
F 2d 365. 

See U. JS. v. Throckmorton, 98 U.S. 61, 25 L. Ed. 93 
(1878). 

Hovey v. Elliott, 167 U.S. 409, 17 S. Ct. 841 (1897). 

2. Rule 56 does not afford any authority for the District 
Court to award summary judgment unless the moving 
party is entitled to a judgment as a matter of law. It was 
violative of due process for the District Court to render 
summary judgment for appellee because it was not entitled 
thereto as a matter of law. 

Upon the basic issues concerning the assets of the fed¬ 
eral corporation and appellee’s continuing scheme to mis¬ 
appropriate same the summary judgment is silent. As 
we show under the next subsection C. herein, it is a matter 
of law that the charter powers, railroad franchise and 
tax exemption cannot be alienated without specific Con¬ 
gressional authorization. The complaint alleges that at 
least four bills caused to be introduced in Congress by 
appellee to obtain this authority failed of passage. It 
is also a matter of law that the franchise is a valuable 
property in which the stockholders have a continuing 
property interest which cannot be destroyed without pay¬ 
ment of compensation. It is a matter of law that when the 
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dominant stockholder uses the franchise it is accountable 
as a fiduciary to the minority. The minority have the 
right to impress a trust upon the property of the corpora¬ 
tion when the majority stockholder has taken over the 
management and control of the assets (Ervin v. Oregon 
Ry. & Navigation Co., Cir. Ct. N.Y., 1886, 27 Fed. 625, 
appeals dism. 136 U.S. 645, 10 S. Ct. 1072 (1889)). 

It was plainly wrong as a matter of law for the District 
Court to give summary judgment in favor of the dominant 
stockholder in a suit charging it with a continuing scheme 
of misappropriation of the corporation’s assets. 

It was plainly wrong as a matter of law for the District 
Court to ignore and overrule the complaint allegations. 

It was plainly wrong as a matter of law for the District 
Court to base the summary judgment upon non- 
evidentiary material and numerous erroneous statements 
of fact. 


C. Lack of Subsianlive Due Process 

1. Without the consent of the parties the summary 
judgment destroys the value of appellants’ interest in the 
outstanding executory, statutory, tri-corner contract 
between the federal corporation, the United States, and 
the stockholders and their successors who accepted the 
statutory offer to subscribe. We recognize that the con¬ 
stitutional inhibition against impairment of contract 
obligations applies to state and not to federal action. But 
the principles stated in Dartmouth College v. Woodward, 
4 Wheat. (U.S.) 519, 4 L. Ed. 629 (1819), that the benefits 
of a perpetual charter and franchise grant cannot be im¬ 
paired or diminished without the consent of all the parties 
thereto would appear to be applicable to the present case. 

2. The charter powers and railroad operating franchise 
of the federal corporation cannot be alienated, or trans¬ 
ferred without the specific consent of Congress and then 
only in strict accordance with the provisions of the statute 
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respecting corporate consolidations or mergers and 
preservation of the continuity of the entire line of railroad 
in the hands of no other corporation save the Northern 
Pacific Eailroad Company. 

Act of July 2, 1864, 13 Stat. 365, sec. 3 (Appellants’ 
App., first appeal, pp. 203, 204). 

Central Transportation Co. v. Pullman’s Palace Car 
Co., 139 U.S. 24, 11 S. Ct. 478 (1891). 

U. S . v. Northern Pacific Railroad Company, 8 Cir., 
1899, 95 Fed. 864, 876 (1899), aff’d. 177 U.S. 435, 
20 S. Ct. 706 (1900). 

See Roberts v. Northern Pacific Railroad Company, 
158 U.S. 1,15 S. Ct. 756 (1895). 

In U. S. v. Northern Pacific, 95 Fed. at pages 876-877, 
the Circuit Court of Appeals construed section 3 of the 
Act, supra, as mandatory in its requirements that the main 
line of railroad must be owned and operated by the federal 
corporation: 

“. . . These restrictions upon this consolidation, 
confederation, cmd association mark one of the 
primary objects, and insure the accomplishment of one 
of the great purposes, of the charter, namely, that a 
single corporation „ the corporation created by that 
charter, should, in the end, own and operate a con¬ 
tinuous railroad from Lake Superior to Puget Sound, 
and be subject to the call of the government to trans¬ 
port its mails, its troops, and its munitions of war, 
and to discharge the other duties imposed by the act. 
The government did not make this land grant or 
propose to confirm or convey it to the lessee or part 
owner of the disjointed fragments of other railroads, 
but to the owner of an entire continuous railroad. 
It was to this end that congress studiously inserted 
in this proviso, not that the railroad having the 
previous grant might lease its railroad to the Northern 
Pacific Company, or rent or buy a portion of that of 
the Northern Pacific Company, but that it might 
assign its interest to that company, or might con¬ 
solidate, confederate, and associate with it on the 


terms mentioned in the first section of the act. It 
might assign its railroad to the Northern Pacific Com¬ 
pany, and thereby that company would become the 
absolute owner of it, or it might unite with the 
Northern Pacific Company on the terms mentioned in 
the first section of the latter’s charter, and, if it did 
unite with it on those terms, the same result would 
follow. In either event, the Northern Pacific Company 
would become the absolute owner of the road of the 
company having the previous grant. What were the 
terms mentioned in the first section of the act? They 
were, when read in connection with the proviso in the 
third section, that the company having the previous 
grant might become consolidated, associated, and con¬ 
federated in some lawful way with Richard D. Rice 
and the other parties there named, or with their 
successors, ‘in a body corporate and politic under the 
name, title, and style of the Northern Pacific Railroad 
Company,’ and that its interest should be represented 
by a proper proportion of the $100,000,000 capital 
stock authorized by that section. It was an inexorable 
condition of the exercise of the power of assignment 
or of union conferred by the second proviso in section 
3 of this charter that the ownership of the railroad 
having the previous grant should be vested in the 
Northern Pacific Railroad Company.” (Emphasis 
supplied). 

3. The summary judgment refusing to recognize the in¬ 
alienable nature of the operating franchise and main line 
of railroad and that as stockholders the appellants have 
an existing property interest therein is plainly wrong and 
works manifest injustice. The error and injustice is em¬ 
phasized by the actions of the appellee since the entry of 
the summary judgment. It has used and is using the 
charter powers, franchise and privileges of the federal 
corporation. It has notified appellants of meetings of the 
federal corporation’s stockholders held in St. Paul, Min¬ 
nesota. The plaintiffs who hold minority shares as 
trustees will be compelled by reason of the summary judg¬ 
ment to apply for instructions in order to protect them¬ 
selves and their numerous cestuis. 
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Schedule B attached to the original complaint on file 
in the Office of the Clerk of the District Court herein is 
a list, certified to by the Corporate Trust Officer of the 
Fidelity-Philadelphia Trust Company, showing that 185 
certificates of deposit have been issued, covering the 
approximately 30,000 minority shares of stock, with more 
than 150 depositors. 

4. The railroad operating franchise is a property of 
immense value measured by its earnings. The summary 
judgment by its refusal to recognize that the franchise 
and right of way belong to the federal corporation 6 and 
that appellants are entitled to a share of the earnings 
from these assets constitutes deprivation of appellants’ 
property without due process of law. 

“The whole enterprise rests upon the franchise as its 
foundation. Withdraw the franchise and immense loss 
ensues; the physical property is of little value.” 

Needham, Franchises, 15 Col. L. Rev. 97, 101 (1915). 

The franchise of a railroad has a separate and in¬ 
dependent value measurable by earnings from operation. 
The value of the franchise grows in keeping with the value 
of the assets needed for the exercise of the franchise. 

WUlcox v. Consolidated Gas Co., 212 XJ.S. 19, 29 S. Ct. 
192 (1909). 

See Mona/ngahela Navigation Co. v. U. S., 148 U.S. 312, 
13 S. Ct. 622 (1893). 

5. It was arbitrary, unreasonable and unconstitutional 
for the summary judgment to refuse to recognize 
appellants’ minority property interest in the earnings 
derived from the use of the franchise. The due process 

6 No determination has ever been made that appellee is the lawful owner 
of the main line right of way or railroad franchise. Its mortgage clauses 
permitting it to transfer the railroad back to the federal corporation at 
any time are a recognition of this title defect. Also, Congress recognizes 
the present title of the federal corporation to the road and affords appellee 
protection only insofar as its operation thereof is in good faith. Section 4, 
Act of June 25, 1929, c. 46 Stat. 41. 
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and equal protection clauses overlap. (Truax v. Corrigan, 
257 U.S. 312, 332, 42 S. Ct. 124 (1921)). It was arbitrary- 
discrimination for the summary judgment to sanction the 
continued vitality of the 97% stock interest in and to the 
franchise and other assets of the federal corporation and 
to decree that the rights of minority shares are buried in 
the grave. If a state legislature by statute had so decreed, 
we believe that the federal courts would have no hesitation 
in declaring the statute unconstitutional under the equal 
protection clause. 

6. The summary judgment takes the 3% property in¬ 
terest of the minority shares in the assets of the federal 
corporation and donates this property to the 97% stock¬ 
holder. This transfer of the property of one citizen to 
another is spoliation. 

Chicago, B . & Q. R. Co. v. City of Chicago, 166 U.S. 

226, 236, 17 S. Ct. 581 (1897). 

In the Chicago case the Court at page 236 pointed out 
that “a legislative enactment, assuming arbitrarily to take 
the property of one individual and give it to another in¬ 
dividual, would not be due process of law, . . .” Again 
that case at page 237 quotes approvingly from an earlier 
case: 

“. . . ‘The theory of our governments, state and 
national, is opposed to the deposit of unlimited power 
anywhere. The executive, the legislative, and the 
judicial branches of these governments are all of 
limited and defined powers’ ... No court, he said, 
would hesitate to adjudge void any statute declaring 
that ‘ the homestead now owned by A. should no longer 
be his, but should henceforth be the property of B.’ ” 

Young v. Higbee, 324 U.S. 204, 213, 214, 65 S. Ct. 594 

(1945). 

7. The tax exemption privilege on the right of way, 
approximately 2500 miles long and 400' in width, granted 
by Congress to the federal corporation is personal to 
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that grantee, does not run with the land and is inalienable 
without specific authorization from Congress. 

Chesapeake & Ohio Ry. Co. v. Miller, 114 U.S. 176, 5 
S. Ct. 813 (1885). 

r It was plainly wrong and violative of due process to 

deprive appellants of their share of the benefits of this 
valuable asset. 

8. The summary judgment by its refusal to recognize 
that appellee, the dominant stockholder, owes and is 
breaching a fiduciary duty to the minority stockholders 
deprives appellants of their property interest in the 
federal corporation’s assets without due process of law. 

Mayflower Hotel Stock Protective Com . v. Mayflower 
Hotel Corp. y 1951, 89 U.S. App. D.C. 171, 193 F. 2d 
666, 669, 671. 

McKay v. Wahlemnaier, 1955, U.S. App. D.C. 

226 F. 2d 35, 46. 

9. Appellants have been unlawfully deprived of their 
right to follow the assets of the federal corporation into 
the hands of the dominant stockholder. 

Chicago , M & St. P. Ry. Co. v. Third National Bank, 
134 U.S. 276, 10 S. Ct. 550 (1890). 

See Shapiro v. Wilgus, 287 U.S. 348, 53 S. Ct. 142 
(1932). 
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THE UNCONSCIENTIOUS CONDUCT OF THE APPELLEE: (1) IN 
DECEITFULLY PLEADING THAT HOOVER WAS A DISSENT¬ 
ING STOCKHOLDER AND THAT THE 1939 DECISION DIS¬ 
MISSING THE HOOVER CASE WAS RES JUDICATA ON THE 
APPELLANTS AND MISLEADING THE DISTRICT COURT 
INTO ACCEPTING AS A FACT APPELLEE'S INCORRECT 
VERSION OF THE HOOVER CASE (APPELLANTS' APP. 9, 10, 
17-19, 36); (2) IN MISLEADING THE DISTRICT COURT INTO 
ACCEPTING AS A FACT APPELLEE'S INCORRECT VERSION 
OF THE APPELLANTS' CONNECTION WITH THE 1897 OPIN¬ 
ION OF THE ATTORNEY GENERAL (APPELLANTS' APP. 
20-22, 34-35) AND IN MISREPRESENTING IN THIS COURT 
UPON THE FIRST APPEAL THE FACTUAL NATURE OF THE 
QUESTION PRESENTED (APPELLANTS' APP. 37-39) CONSTI¬ 
TUTES MISCONDUCT RELATED TO THIS MATTER OF SUCH 
NATURE AS TO DESERVE CORRECTION OF THE JUDGMENT 
AND THE CLOSING OF THE DOORS OF EQUITY TO THE 
APPELLEE. 

Equity does not demand that a suitor shall have led a 
blameless life. But it does require that he shall have 
acted fairly and without fraud or deceit as to the con¬ 
troversy in issue. 

Mas v. Coca-Cola Co., 4 Cir., 1947, 163 F. 2d 505. 


It is no answer to the charges of misconduct now 
presented that the per curiam affirmance by this Court 
and the certiorari denial by the Supreme Court prevent 
inquiry into them. 

“The matter is not one of merely private concern . . 
Root Refining Co. v. Universal Oil Products Co., 3 Cir., 
1948, 169 F. 2d 514, 522, cert. den. 335 U.S. 912, 69.S. Ct. 
481, reh. den. 336 U.S. 915, 69 S. Ct. 601 (1949). 

The court of chancery is always open to hear complaints 
against it whether or not committed by means of judicial 
proceedings. Equity will scrutinize the conduct of the 
parties and if it finds one has been guilty of obtaining a 
decree by fraud it will deprive him of its benefits. 

Johnson v. Waters, 111 U.S. 640, 667, 4 S. Ct. 619 
(1884). 
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If deception is accomplished in procuring a judgment the 
form of deception is immaterial. 

“ ‘Fraud includes anything calculated to deceive, 
whether it he a single act or a combination of circum¬ 
stances, whether the suppression of truth or the 
suggestion of what is false, whether it be by direct 
falsehood, or by innuendo, by speech or by silence, by 
word of mouth, or by look or gesture.* ” Gibbons v. 
Brandt , 7 Cir., 1948, 170 F. 2d 385, 391, cert. den. 336 
U.S. 910, 69 S. Ct. 511, reh. den. 336 U.S. 929, 69 S. Ct. 
643 (1949). 

With respect to appellee’s incorrect statement in its 
answer that Hoover was a dissenting stockholder, when 
appellee’s own records dating from 1896 and the testimony 
of its vice-president in 1926 showed the contrary; and its 
incorrect statement to the District Court concerning the 
appellants’ connection with the 1897 Attorney General 
opinion and the incorrect statement to this Court upon the 
first appeal that the appellants had declined an offer to 
participate in the reorganization upon the same terms as 
all other stockholders, the rule stated in Cooper v. 
Schelsinger, 111 U.S. 148,155, 4 S. Ct. 360 (1884), applies: 

“ . . a statement recklessly made, without knowledge 
of its truth, was a false statement knowingly made 
within the settled rule.” 

CONCLUSION 

The record is clear. Appellee as dominant stockholder 
is violating its fiduciary duty toward the minority. 
Appellee is using and keeping to itself the benefits of the 
assets of the federal corporation. The summary judgment 
ignores the law and the facts and bases itself upon 
matters not in evidence and upon a refusal to consider 
the franchise issue and upon incorrect statements of fact 
and arbitrary speculation as to what might happen if the 
appellants were afforded any relief The judgment reflects 
appellee’s incorrect, unverified version of the facts un- 
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tested by any of the judicial safeguards required under 
the Constitution. 

The case of Gray Tool Co. v. Humble OH & Refining Co., 
5 Cir., 1951,186 F. 2d 365, cert. den. 341 U.S. 934, 71 S. Ct. 
854, reh. den. 341 U.S 956, 71 S. Ct. 1014 (1951) is in point. 

In that suit for patent infringement, the District Court 
had dismissed the action on defendant’s motion for sum¬ 
mary judgment and the plaintiff appealed. The District 
Court had ruled as a matter of law that the plaintiff was 
misusing its patents to establish a monopoly over equip¬ 
ment not covered by plaintiff’s patents. The Circuit Court 
of Appeals reversed. In doing so, that Court adverted to 
the appellant’s insistence that the judgment therein was 
a misuse of the summary judgment procedure. The Court 
then said, 186 F. 2d at pages 367-8: 

“If what plaintiff charges is true, defendant, in 
seeking a continuing immunity from suit, while 
it blithely continues to practice the arts of piracy, and 
in making broad its phylacteries, while pointing its 
finger at plaintiff as unclean, is not a Daniel come to 
judgment, but Satan quoting scripture to his purpose. 

“In such a situation, the court, instead of hurrying 
plaintiff out of court, his charges unheard, should 
have proceeded with the trial so that plaintiff could 
prove; . . . the defendant’s acts; whether plaintiff 
has valid patents, and whether they have been in¬ 
fringed by the defendant.” 

The decision of the District Court denying the motions 
to review costs and to set aside, vacate, modify or correct 
the summary judgment dismissing the complaint should be 
reversed with costs and judgment entered for the 
appellants. 

Respectfully submitted, 

Robert W. Lishman 
Washington Building 
Washington 5, D. C. 

Attorney for Appellants. 


March 9, 1956. 
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APPENDIX 

Landell, et al. v. Northern Pacific Railway Co., 1955, 
— U.S. App., D.C. — 223, F. 2d 316. 

Before Prettyman, Bazelon and Bastian, Circuit 
Judges. 

Per Curiam: Appellants, acting as a committee of mi¬ 
nority stockholders of the Northern Pacific Railroad Com¬ 
pany, a federal corporation organized and existing under 
an act of Congress of July 2, 1864, 1 brought this civil 
action. The gravamen of the complaint was that a reor¬ 
ganization of the railroad in 1896 was illegal. Appellants 
said they had protested the reorganization continuously 
since that date. However that may be, they did not seek 
judicial remedy until they brought the present action in 
1950. 2 In the District Court Judge Tamm, with a careful 
and exhaustive opinion, 3 concluded that the action was 
barred by laches. We agree and have nothing to add to 
his discussion of the matter. 

Affirmed. 


113 Stat. 365. 

2 A suit was brought in the Southern District of New York in 1900 by one 
Hoover, not of appellants * committee. It was allowed to die for want of 
prosecution in 1939, and a motion to reinstate it was denied for inexcusable 
laches. 

3 Landell v. Northern Pac. Ry. Oo., 122 P. Supp. 253 (D.C. D.C. 1954). 
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Counter-statement of Question Presented. 

The sole question here is how long plaintiffs-appellants 
should be permitted to burden the courts with the relitiga¬ 
tion of a 60-year old claim which has already been twice 
presented and rejected in the District Court, in this Court 
and in the Supreme Court of the United States. Defend¬ 
ant-appellee submits that the present appeal is utterly 
without merit and should he dismissed forthwith. 
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IN THE 


fSJntteb States Court of Appeals 

for the District of Columbia Circuit. 


No. 13,145. 


George A. Landell, et al., 
against 


Appellants, 


Northern Pacific Railway Company, 

Appellee. 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE. 

Counter-statement of the Case. 

This is an attempt, by way of a second appeal, to reliti¬ 
gate matters which have already been fully considered and 
decided against appellants in the District Court, in this 
Court and in the Supreme Court of the United States. 

Our position is fully set forth in our brief on the former 
appeal (No. 12,428), disposed of by this Court per curiam 
on April 14, 1955, U. S. App. D. C. , 223 

F. 2d 316. We may thus briefly summarize the background 
of the present appeal: 

The Northern Pacific Railroad Company was incor¬ 
porated by Congress by the Act of July 2, 1864 (13 Stat. 
365). After extricating itself with some difficulty from 
insolvency following the panic of 1873, the Railroad again 
fell into financial difficulties in the panic of 1893 and 
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defaulted on some of its bond issues. A receivership 
followed. 

In 1S96 a reorganization took place, pursuant to a plan 
of reorganization and foreclosure decree in the Circuit 
Court for the Eastern District of Wisconsin. That plan 
included a provision for the exchange share for share of 
old Railroad stock for new Railway stock upon payment 
of $10 for each share of preferred and $15 for each share 
of common. Substantially all the bondholders, and over 
95% of the stockholders, joined in the reorganization plan. 
The predecessors of the present appellants were among 
the small minority of stockholders who refused to par¬ 
ticipate. 

Under the reorganization and foreclosure, the assets of 
the old Railroad were acquired by the present defendant- 
appellee Northern Pacific Railway Company, the major 
portion of the assets under the main foreclosure decree of 
1896, and the balance under a supplemental decree of 1899. 

In 1897 the Attorney General of the United States 
rendered a formal opinion to the Secretary of the Interior 
holding that the new Railway Company was the successor 
to the old Railroad and should be treated as such in respect 
of applications for patents under the original land grant 
by Congress (21 0. A. G. 4S6). 

In 1898, following protests made as early as 1896, the 
predecessors of the present appellants formed a stock¬ 
holders’ protective committee. 

In 1900 a representative stockholders’ suit was begun 
in the United States Circuit Court for the Southern Dis¬ 
trict of New York, by one Joseph Hoover, attacking the 
1896 foreclosure and reorganization upon substantially the 
same grounds as are involved in the present case. Hoover 
had been active in the protests made by representatives of 
the Stockholders’ Committee. His counsel were the same 
individuals who -were the counsel for the Committee, and 
looked to the Committee for instructions and guidance. 

After some sporadic activity at the start, the Hoover 
case was allowed to lapse into oblivion and was dismissed 
in 1938 for failure to prosecute. A motion to restore it to 
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the calendar, made by the predecessor of present counsel 
for plaintiffs-appellants, was denied in 1939 for “inexcus¬ 
able laches”. 

During the early part of the present century, plaintiff- 
appellant Committee engaged in a campaign, before Con¬ 
gress and elsewhere, attacking the 1896 foreclosure and 
reorganization. Their efforts were uniformly unsuccess¬ 
ful. In 1904 they attempted to have the Attorney General 
overrule his predecessor’s 1897 opinion. In that connection 
the predecessor of their present counsel submitted to the 
Attorney General briefs which made substantially the 
same arguments as are now made here. The result was 
another formal opinion of the Attorney General (25 0. A. G. 
401), affirming the action of his predecessor and holding 
that the 'Railway was the successor of the Railroad. 

In the 1930’s representatives of the plaintiff-appellant 
Committee attempted to intervene in the Land Grant case 
between the United States and the Railway. These 
attempts were likewise unsuccessful (102 F. 2d 589, 595-6). 
They were equally unsuccessful in their attempts to appear 
in the Supreme Court of the United States w T hen the Land 
Grant case was argued there (309 U. S. 626, 311 U. S. 613). 
Thereafter, for about a decade, the Committee appeared 
to be semi-moribund. 

In 1950 plaintiffs brought the present action in the 
United States District Court for the District of Columbia. 
The substance of their complaint is the same as that which 
they and their predecessors had been unsuccessfully making 
off and on for the previous half century. They allege that 
the 1896 reorganization and foreclosure were illegal and 
void, and that six of the mortgages placed upon the old 
Railroad’s property between 1879 and 1889 and aggregat¬ 
ing more than $100,000,000 were likewise illegal and void. 

Defendant Railway answered the complaint and pro¬ 
ceeded to take the deposition of the principal plaintiff, 
Mr. Robert W. Lishman, who is also of counsel for plain¬ 
tiffs-appellants. In connection with Mr. Lishman’s deposi¬ 
tion there were marked as exhibits a number of documents 
coming chiefly from the appellants’ files. On the basis of 
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that deposition and those documents (plus three affidavits 
establishing the death of all those concerned in the original 
transactions and the substantial changes which have 
occurred in the Railway’s position and properties since 
1S96), the Railway moved for summary judgment under 
Rule 56 on the grounds of (1) statute of limitations and (2) 
laches. The motion was exhaustively briefed and argued 
by both sides before Judge Tamm. 

On June 23,1954 Judge Tamm, in an opinion character¬ 
ized by this Court as “careful and exhaustive”, dismissed 
the complaint for laches and found it unnecessary to pass 
upon the question of limitations. 

Plaintiffs appealed. On April 14, 1955 ( U. S. 

App. D. C. , 223 F. 2d 316), this Court (Judges 

Prettyman, Bazelon and Bastian) unanimously affirmed 
Judge Tamm’s decision per curiam, stating with respect to 
his opinion: 

“We agree and have nothing to add to his dis¬ 
cussion of the matter.” 

Plaintiffs then filed in this Court a “petition for rehear¬ 
ing before the full court, or in the alternative, for modifi¬ 
cation of opinion”. In that petition they set forth 
substantially all of the arguments they now present. It 
was denied without opinion on May 11, 1955. 

Plaintiffs then petitioned the Supreme Court for cer¬ 
tiorari, which was denied on October 10, 1955 (350 U. S. 
844). 

They then petitioned the Supreme Court for rehearing 
of that denial. In their petition for rehearing they 
repeated their previous arguments and set forth verbatim 
the same parallel-column tabulation of the alleged “erro¬ 
neous statements in Judge Tamm’s opinion” wffiich appears 
at pages 12-25 of the appendix to their brief on the present 
appeal. The Supreme Court denied their petition for 
rehearing on November 21,1955 (350 U. S. 905). 

On November 23,1955, following the final disposition of 
the case in the Supreme Court, there was entered on the 





5 


docket of the District Court an order on the mandate of the 
Court of Appeals affirming the judgment of the District 
Court with costs. 

Five days later, on November 28,1955, plaintiffs started 
all over again in the District Court with an attempt to 
persuade that Court that its own prior decision, the affirm¬ 
ance of that decision by this Court and the denial of 
certiorari were all wrong. They did this by a motion pur¬ 
porting to be made under Rule 60(d)(6) to “set aside, 
vacate, modify or correct” the summary judgment dis¬ 
missing the complaint for laches. 

This motion was argued before Judge Tamm on 
December 21, 1955 and was denied from the bench without 
opinion (Appendix to Appellants’ Brief 43). The present 
appeal is from his order of denial. 

Argument. 

The position of appellee on the question of laches and 
the statute of limitations is fully set forth in our brief to 
this Court on the prior appeal (No. 12,428) and need not 
be once more presented at length. In the District Court, 
in this Court, and in the Supreme Court of the United 
States appellee contended that plaintiffs-appellants’ rights, 
if any, were barred by their inexcusable laches extending 
over a period of more than 50 years, during which they had 
knowledge or notice of all the facts and legal theories upon 
which their action was based and during which the only 
litigation raising similar issues (the Hoover case), which 
was commenced in 1900, was dismissed for lack of prosecu¬ 
tion in 1938. Both the District Court and this Court ruled 
in favor of appellee, holding that plaintiff s-appellants’ 
claims were barred by laches; the Supreme Court denied 
certiorari. 

On this second appeal it is of course not necessary for 
us once more to convince this Court of the soundness of 
our position on the question of laches. As a matter of 
general law, and in accordance with a strong line of decisions 
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in this Circuit, a prior decision covering the same subject 
matter in the same action will be followed as controlling in 
subsequent stages of the same litigation. Mayflower Hotel 
Stockholders’ Protective Committee v. Mayflower Hotel 
Corp., 89 U. S. App. D. C. 171,193 F. 2d 666, 669 (D. C. Cir. 
1951), cited by plaintiffs-appellants on page 3 of their brief, 
is illustrative of these cases. The Court in that case stated 
this rule as—“the first decision has become the settled 
law of the case”, citing many cases. This rule will be dis¬ 
regarded only when a clear case is presented that “the 
earlier adjudication was plainly wrong and that applica¬ 
tion of the rule would work manifest injustice”. 

Plaintiffs-appellants would have this Court upset the 
prior decisions on two grounds. First they contend in 
their Point I that they have been deprived of their prop¬ 
erty without due process of law by virtue of the summary 
judgment entered against them under Rule 56. This argu¬ 
ment was raised on the prior appeal and substantially the 
same cases cited in its support. We submit that this argu¬ 
ment should not be given any more weight at this time 
than it was afforded on the prior appeal. 

Second, in Point II plaintiffs-appellants argue that all 
the prior rulings were “plainly wrong” and should be set 
aside because appellee was guilty of “unconscientious con¬ 
duct” in these two particulars: 

(a) “misleading” the District Court into accept¬ 
ing “appellee’s incorrect version of the Hoover 
case”, and 

(b) “misleading” the District Court with 
“appellee’s incorrect version of appellants’ connec¬ 
tion with the 1897 opinion of the Attorney General”. 

These two points are not novel. With respect to the Hoover 
case, plaintiffs-appellants have made substantially the same 
claim in each stage of this litigation. Substantially the 
same is true of the charge that appellee “misled” the Dis¬ 
trict Court on the 1897 opinion of the Attorney General. 
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This point was raised by plaintiffs-appellants on the appeal 
from the first decision of the District Court to this Court in 
their petition for rehearing in this Court, in the petition 
for certiorari and again in the petition for rehearing before 
the Supreme Court. Both of these points have therefore 
been considered and decided against appellants on at least 
four previous occasions. Their repetition at this stage 
affords no basis whatever for setting aside all the previous 
decisions and starting this tedious litigation anew. 

In denying plaintiffs-appellants’ motion under Rule 
60(d)(6), the District Court correctly followed the general 
rule that it has no jurisdiction to set aside a judgment 
affirmed on a mandate of the Court of Appeals. 

“If a decree is entered pursuant to the mandate of 
an appellate court, proper deference to its authority 
requires that a proceeding to reopen it, whether by 
rehearing or review, should first be referred to that 
tribunal”. Rogers v. Consolidated Rock Products 
Co., 114 F. 2d 108, 111 (9th Cir.), cert, denied, 311 
U. S. 639 (1940). 

See Work v. Read, 23 F. 2d 139, 140, 57 App. D. C. 312 
(D. C. Cir. 1927). 

This rule has not been changed by the adoption of 
Rule 60(b) of the Federal Rules of Civil Procedure. 

“Rule 60(b), while enlarging the power of the Dis¬ 
trict Courts over judgments without respect to the 
running of the term of court, does not confer upon 
District Courts the power to alter or amend a judg¬ 
ment which has been affirmed by this court or the 
Supreme Court, for such alteration would affect the 
decision of the reviewing court, which it is not 
within the power of the District Courts to do.” See 
Butcher <& Sherrerd v. Welsh , 206 F. 2d 259, 262 (3rd 
Cir. 1953), cert, denied 346 U. S. 925. 

“Enough has been said to show that the judg¬ 
ment of the District Court, affirmed by this court, 
established the law of the case. Thereafter the Dis¬ 
trict Court had no jurisdiction, except to carry out 
the mandate of this court. No principle of law is 
better established than the rule that a District Court 
is bound ‘by the decree as the law of the case, and 
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must carry it into execution, according to the man¬ 
date. They cannot vary it, or examine it for any 
other purpose than execution • • • ’ Sibald v. 
United States, 12 Pet. 488, 492, 9 L. Ed. 1167; Ex 
Parte Union Steamboat Co., 178 U. S. 317, 319, 
20 S. Ct. 904, 44 L. Ed. 1084. The rule has been 
reiterated by the Supreme Court time and again, as 
will readily be seen by an examination of the fol¬ 
lowing cases [citations omitted,]” Mays v. Burgess, 
152 F. 2d 123, 124 80 U. S. App. D. C. 236 (D. C. 
Cir.), cert, denied 325 U. S. 868 (1945). 

"We respectfully submit that the judgment below should 
be affirmed. 


Dated: April 5,1956. 


Bernard G-. Ostmann, 
Transportation Building, 
Washington 6, D. C., 
Attorney* for Appellee. 

Davis Polk Ward well Sunderland & Kiendl, 

Porter R. Chandler, 

William A. Kaynor, 

15 Broad Street, 

New York 5, N. Y. 

M. L. Countryman, Jr., 

176 E. Fifth Street, 

St. Paul 1, Minnesota. 

Dudley, Jones & Ostmann, 

Transportation Building, 

Washington 6, D. C. 

Of Counsel. 
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No. 13,145 


GEORGE A. LANDELL, Executor, et al., Appellants, 

v. 

NORTHERN PACIFIC RAILWAY COMPANY, Appellee. 


Appeal from, the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


PRELIMINARY STATEMENT 

Appellee’s brief ignores the facts which make this an 
unusual case, thereby taking it out from the general rule 
of ‘ ‘ law of the case. ’ ’ From the viewpoint of the appellants 
the true law of the case is that stated in the District Court’s 
first opinion. This opinion should not have been overruled 
by the District Court’s second opinion (App. 23), especially 
since the second opinion refused to permit litigation of the 
factual elements necessary for laches, and relied substan¬ 
tially upon erroneous assumptions of material facts which 
are critical to the case. It decided the existence of laches 
without affording appellants opportunity of proving the 
facts and completely disregarded the allegations in the 
complaint. 
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In Landell, et al. v. Northern Pacific Railway Co., 1951, 
D. Ct. D.C., 98 F. Supp. 479, 481, 482, the District Court, 
in determining that the case of Southern Pacific Co. v. 
Bogert, 250 U.S. 483, 39 S. Ct. 533 (1919), was applicable, 
stated, that, unlike the plaintiffs in the Bogert case, the 
plaintiffs in the case at bar had not acquiesced hut had 
“always persisted in the claim ... that the transfer of 
assets to the majority stockholders was illegal”. At page 
480 of 98 F. Supp. the District Court, in accordance with 
the allegations in the complaint, stated that the minority 
stockholders were praying “that the Northern Pacific Rail¬ 
way Company be adjudged and decreed to have no right, 
title or interest in or to the franchise, railroad and right 
of way so granted to the Northern Pacific Railroad Com¬ 
pany except as the holder of the majority of the capital 
stock and the bonds of said federal corporation.” 

Appellants did not anticipate that the District Court by 
another judge in a subsequent summary judgment opinion 
would overrule the first opinion. Their conduct of the case 
was governed in accordance with the generally recog¬ 
nized practice that a court will not in the absence of good 
cause, reverse an earlier decision upon the same matter of 
a court of coordinate jurisdiction. 

In view of the appellee’s disavowal of the claim of ac¬ 
quiescence (App. 24) appellants reasonably relied upon 
the first opinion of the District Court as having settled 
that question at least until there was a reasonably fair 
hearing or trial. The appellants could not reasonably antici¬ 
pate that the District Court would refuse to recognize that 
under the law a minority stockholder, irrespective of any 
question of fraud, can hold the majority stockholder ac¬ 
countable for the latter’s use of the assets of the cor¬ 
poration. 

We appreciate that orderly judicial procedure requires 
that an appellate court should refuse to permit relitigation 
of issues previously determined except in unusual cir¬ 
cumstances. In the case at bar there has been no litigation 
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or determination of the issues relating to the assets of the 
federal corporation and appellee’s fiduciary duty toward 
minority stockholders. The facts establishing unusual 
circumstances in this case and that the appellants have 
had no fair hearing, stand undenied. The summary judg¬ 
ment is not responsive to the pleadings. It merely un¬ 
critically records appellee’s misleading, erroneous version 
of the facts and the law. The rule of “law of the case” 
is one of practice. It should not bar inquiry into and cor¬ 
rection of a judgment whose integrity is challenged. 

L 

The Appellants are Entitled to Equitable Relief from the Sum¬ 
mary Judgment Denying Them A Day in Court To Estab¬ 
lish Their Right As Stockholders To A Share in the Assets 
of the Federal Corporation and To Establish That Appellee, 
the 97% Stockholder, Is Engaged in A Continuing, Un¬ 
lawful Scheme To Misappropriate These Assets. 

A. The District Court’s acceptance of misrepresenta¬ 
tions of material facts made by appellee and by its coun¬ 
sel, together with the numerous serious errors of fact in 
the summary judgment opinion (App. 9, 10, 12, 17, 20, 21, 
23, 25, 34-36), bring this case within the principle that 
where a party has been prevented from a having a reason¬ 
ably fair trial he is entitled to relief from the judgment. 

Restatement, Judgments, sec. 118 and Comment (b) 
thereunder (1942) 

Postal Telegraph Cable Co. v. City of Newport, 247 
U.S. 464, 473, 474, 38 S. Ct. 566 (1917) 

Deitrick v. Greaney, 309 U.S. 190, 196, 197, 200, 60 S. 
Ct. 480 reh. den. 309 U.S. 697, 60 S. Ct. 611 (1940) 

Klapprott v. U. S., 335 U.S. 601, 614, 615, 69 S. Ct. 
384 (1949). 

The Restatement on Judgments sec. 118 states: 

“Subject to general equitable considerations (see 
secs. 127-130), relief from a valid judgment will be 
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granted to a party to an action injured thereby if in 
the action he had no reasonable opportunity to have 
determined impartially a meritorious claim or defense 
which he had.” 

In Comment (b) under sec. 118 the rule is summarized 
thus: 

“. . . The distinction between the types of situations 
in which equitable relief will be given and those in 
which it will not be given, has sometimes been ex¬ 
pressed by saying that equity will not relieve for 
fraud which leads to an erroneous judgment after a 
trial which is otherwise fair, but only where a party 
has been prevented from having a reasonably fair 
trial. The first situation has been described as re¬ 
sulting from intrinsic fraud or error for which no 
relief will be given; the second situation has been 
described as resulting from extrinsic fraud, error, or 
misfortune, for which relief will be granted. ...” 

The District Court denied the asserted federal rights of 
the appellants in the assets of the federal corporation on 
the basis of facts contrary to those pleaded in the com¬ 
plaint, and upon arbitrary assertions having no support 
in the record. A judgment based upon incorrect asser¬ 
tions of a party and in disregard of the complaint is not 
a valid adjudication. A judgment must be responsive to 
the pleadings 1 and be based upon facts in the record. 

In Postal Telegraph Cable Co. v. Newport, supra, 247 
U.S. at 473, 474 the Court said.: 

“But the question arises whether the basis of fact 
upon which the state court rested its decision denying 


1 The complaint and affidavit opposing the motion for summary 
judgment state facts showing appellee’s continuing scheme to use 
the assets of the federal corporation. (Appendix to First Appeal 
pp. 5-8, 62-65, 70-72, 174, 175, 188-190, 194). See V. S. v. Dunn, 
268 U.S. 121,131,133,136, 45 S. Ct. 451 (1925), Lawlor v. National 
Screen Service, 349 U.S. 322, 327, 328, 75 S. Ct. 865 (1955); 
Eldredge v. U. S., 10 Cir., 1932, 62 F. 2d 449, 450. 
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the asserted federal rights has any support in the 
record; for, if not, it is our duty to review and correct 
the errors. ... ” 

Under Klapprott v. U. S., 335 U.S. 601, 614, where a 
petitioner’s “undenied allegations show facts ‘ justifying 
relief from the operation of the judgment’ ” he is entitled 
to relief under the “other reason” clause of Rule 60(b) of 
the Federal Rules of Civil Procedure (335 U.S. at p. 615). 
The undenied allegations in the present case are that the 
appellants have not had a fair trial or hearing and that 
the summary judgment is based upon misconceptions of 
material facts induced by misrepresentations of appellee 
and its counsel. “Fair hearings are in accord with ele¬ 
mental concepts of justice, and the language of the ‘other 
reason’ clause of 60(b) is broad enough to authorize the 
Court to set aside the default judgment and grant peti¬ 
tioner a fair hearing.” (335 U.S. at p. 615) 

The summary judgment accepted, without the tests of 
any judicial safeguard, appellee’s self-serving, erroneous 
version of the cause of action as being one for an ancient 
fraud. 

The District Court had inherent power in the interests 
of justice to correct its summary judgment opinion when 
the errors of fact and conclusions therein were brought to 
its attention whether by way of motion under Rule 60(b) 
or otherwise. 

Root Refinmg Co. v. Universal Oil Products Co.. 3 
Cir., 1948, 169 F. 2d 514, 521, 522, 523, cert. den. 335 
U.S. 912, 69 S. Ct. 481, reh. den. 336 U.S. 915, 69 S. Ct. 
601 (1949). 

In the Root case, 169 F. 2d at p. 521, the Court referred 
to “the inherent power of a court to inquire into the 
integrity of its own judgments”. At page 522 the Court 
stated: “The power inheres in the appellate as well as in 
the trial court ...” 
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In any event, appellee’s argument that the District Court 
had no power to inquire into and correct its summary judg¬ 
ment is met with the fact that in its brief in this Court on 
the first appeal appellee misrepresented the question pre¬ 
sented (App. 37-39). Appellants were not given the op¬ 
portunity of participating in the reorganization upon the 
same terms as all other stockholders. Insider stockholders 
in the federal corporation, including its president and 
other officers, members of its board of directors, and of 
the so-called Protective Committee, participated without 
paying the $10 and $15 per share assessments required of 
the appellants. Indeed, these insider stockholders kept 
these $10 and $15 assessments for themselves. Without any 
risk they also participated in the Syndicate 2 profit of 
$22,000,000. Annexed hereto as Appendix A is a copy of 
defendant’s Exhibit Y in The Minnesota Rate Cases , 230 
U.S. 232. This exhibit shows that the stock assess¬ 
ments paid by many stockholders found their way into the 
pockets of the insider stockholders. 

B. The District Court’s acceptance of appellee’s incor¬ 
rect version of the facts led it into misinterpreting the 
cause of action as one for an 1896 fraud concerning which 
the appellants have produced no satisfactory excuse for 
delay in prosecution. 


2 The Syndicate “Agreement” was a paper executed by J. P. 
Morgan & Co., as “Reorganization Managers,” first party, and 
the same Company as “Syndicate Managers,” second party, the 
third party being a group of individuals invited by Morgan & Co. 
to join in as subscribers. The “agreement” was not a contract. 
Northern Pacific Railway Co. v. Boyd, 9 Cir. 1910, 177 Fed. 804, 
818, aff’d. 228 U.S. 482. It was a device to siphon off immense 
sums of money to insider stockholders who held key positions as 
officers and directors of the federal corporation. Depositions show¬ 
ing these facts are available. Even if the $10 and $15 assessments 
had been required by a decree, which they were not, the decree, as 
to the minority, would be “not a judicial determination” and a 
reviewing court would be correct “in holding it to be a nullity.” 
(International Life Insurance Co. v. Sherman, 262 U.S. 346, 351, 
43 S. Ct. 574 (1923)). 
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This treatment is wrong under the facts pleaded in the 
complaint. It is also error as a matter of law. A com¬ 
plaint by a stockholder seeking to reach assets of a corpo¬ 
ration in the hands of the dominant stockholders does not 
need to show fraud and it is not subject to the defense of 
laches. Appellants should not be deprived of a day in 
court with respect to the true cause of action. 

In Northern Pacific Railway v. Boyd, 228 U.S. 482, 33 
S. Ct. 554 (1913), the Circuit Court of Appeals (177 Fed. 
804, 816, 821) had permitted Boyd, creditor of Railroad, 
to follow Railroad’s assets into the hands of Railway and 
receive 100% recovery plus interest, on the theory, among 
others, that the consent foreclosure judgment had been pro¬ 
cured by the fraudulent contrivance of the debtor or the 
collusion of both parties. The Supreme Court, however, 
in affirming, stated that irrespective of fraud, Boyd was en¬ 
titled to recovery. It held the foreclosure sale would be 
void as to Boyd “even in the absence of fraud” (228 U.S. 
504). Since the adjudicated, agreed value of $345,000,000 
(228 U.S. at pp. 507, 508) of the assets of the federal cor¬ 
poration exceeded by more than $103,000,000 the amount 
needed to pay all the federal corporation’s liabilities (Ap¬ 
pellants’ App., first appeal p. 39, 62) the minority stock¬ 
holders do not need to prove that the original transfer to 
Railway was fraudulent. They need only to establish that 
the assets of the federal corporation were and are ample 
to reach them. This they have done. Judge Tamm’s ob¬ 
servations about concealed fraud are irrelevant and errone¬ 
ous as a matter of law when applied to the complaint alle¬ 
gations herein. 

It is clear that the assets of a corporation can be fol¬ 
lowed by a stockholder into the hands of the dominant 
stockholder who has acquired the assets regardless of 
whether there was or was not fraud in the transfer. 

In Davis v. Virginia Ry. <& Power Co., 4 Cir., 1915, 229 
Fed. 633, cert. den. 241 U-S. 672, 36 S. Ct. 723 (1916), 



8 


corporate property acquired by a dominant stockholder at 
a foreclosure was held liable at the suit of a security 
holder irrespective of whether there had been fraud in 
the transaction. In 229 Fed. at pp. 639, 640, the court 
said: “... To recover property as converted, or its value, 
it is not necessary, as the master seems to have thought, 
for the mortgagee to prove fraud. The right of action 
arises on the violation of confidence reposed and the obli¬ 
gation assumed, even if the violation be due to negligence. ,, 

In order to obtain relief, fraud need not be proved . “It 
is sufficient to establish that the fiduciary has exercised 
his power for his own benefit without more.” U. S. v. 
Dunn , 268 U.S. 121, 131. 

The District Court by accepting appellee’s erroneous 
version of the case and of the law, has prevented a real 
contest of the cause of action as pleaded in the complaint 
and as accepted by the District Court in its first opinion 
in this case. This second appeal is not an attempt to re¬ 
litigate old matter anew. It is an attempt to secure a 
reasonably fair opportunity of litigating the complaint 
allegations and the true cause of action and to hold appel¬ 
lee to its fiduciary duty as dominant stockholder in the 
federal corporation. 

IL 

The Authorities Cited in Appellee's Brief Are Not Controlling 

The power of a court to inquire into the challenged in¬ 
tegrity of its judgment is inherent. In the present case the 
mandate of this Court on the first appeal did not bar the 
District Court from inquiry and appropriate action. Ap¬ 
pellants by their motions before the District Court afforded 
the appellee the opportunity to deny or to explain the 
serious charges of misconduct made against it. Appellee 
did neither. These motions also afforded the District 
Court opportunity to act upon the charges. The authorities 
cited in appellee’s brief do not relate to a situation where, 
as here, appellants seek to have a court of equity exercise 
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its traditional, inherent power of depriving a party of the 
benefits of a judgment obtained by his misconduct. 

.See Marshall v. Holmes, 141 U.S. 589, 599, 600, 12 S. Ct. 
62 (1892). 

None of the authorities cited by appellee involves a 
stockholder in a corporation who is seeking to reach assets 
of the corporation in the hands of the dominant stock¬ 
holder. None involves a situation where there has not 
been a trial or hearing on the merits of the cause of action. 
None involves a summary judgment based upon numerous 
errors of material fact and of law and the misrepresenta¬ 
tions of fact by a party and his counsel. None involves a 
judgment not responsive .to the pleading and which is a 
mere recordation of the defendant’s erroneous version of 
the facts. 

The Attorney General opinions cited (Appellee’s brief, 
pp. 2, 3) afford no justification for the 97% stockholder to 
continue its misappropriation of the minority’s property 
interest in the assets of the federal corporation. 

Title vested by Congress in the federal corporation can¬ 
not be subsequently devested by the Executive Depart¬ 
ment. 

Lane v. Watts, 234 U.S. 525, 540 34 S. Ct. 965 (1913). 

Congress itself could not take action to extinguish appel¬ 
lants’ property interest except for a public purpose and 
upon payment of just compensation. 

Superior Water, Light & Power Co . v. City of Superior, 
263 U.S. 125, 135, 136, 44 S. Ct. 82 (1923) 

Phillips Petroleum Co. v. Jenkins, 297 U.S. 629, 634, 
635, 56 S. Ct. 611 (1936) 

13 Amer. Juris., Corporations, secs. 1186, 1187, see 
428, 431 

See Greenwood v. Union Freight R.R. Co., 105 U.S. 13, 
19, 26 L. Ed. 961 (1882). 
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CONCLUSION 

A dominant stockholder who procures the transfer to 
himself of the corporate assets and uses them in the con¬ 
duct of his business is under a fiduciary duty toward the 
minority. The burden of proof is on such fiduciary to 
show the fairness of the transaction and the lawfulness of 
his use of the corporate assets. By accepting appellee’s 
version of the case and ignoring the applicable law, the 
District Court’s summary judgment erroneously trans¬ 
ferred the burden of proof from the wrongdoing fiduciary 
to the minority. There has been no fair inquiry into or 
determination of the matters alleged in the complaint. 

Administrative proceedings of a quasi-judicial character 
must satisfy “the rudimentary requirements of fair play” 
and be based on a fair hearing (Morgan v. U. S., 304 U. S. 1, 
14, 15, 58 S. Ct. 773 (1938)). The summary judgment pro¬ 
ceedings herein fail to meet “those fundamental require¬ 
ments of fairness which are of the essence of due process 
in a proceeding of a judicial nature” (Id. at 19). 

The decision of the District Court denying the motions 
to review costs and to set aside, vacate, modify or cor¬ 
rect the summary judgment should be reversed with costs 
and judgment entered for the appellants. 

Respectfully submitted, 

Robert W. Lishman 
412 Washington Building 
Washington 5, D. C. 

Attorney for Appellants. 
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APPENDIX A 

Extract From Volume IX of Printed Record in Simpson v. 
Shepard (The Minnesota Rate Cases) 230 U.S. 729 (1913) 

* 4 DEFENDANTS 9 EXHIBIT Y. GRAY. 

NORTHERN PACIFIC RAILWAY COMPANY. 

Memorandum of Syndicate Profits as shown by 
Reorganization Committee Report 

Syndicate Receipts. 


Sold to Syndicate— 

4% P. L. Bonds. $7,775,000 

3% G. L. Bonds . 1,172,880 

Preferred Stock . 18,767,825 

Common Stock . 77,500,000 

From Public— 

$10 pr. share assenting old preferred stock, 

$33,713,130.82 .. 3,371,313 

$15 pr. share on assenting old common stock, 

$42,114,900.00 .\. 6,317,235 


Totals.$114,904,253 

Commission . 3,000,000 


$117,904,253 

Syndicate Disbursed. 

Cash. $19,873,830 

Equivalent to old preferred and common 
surrendered 

Preferred . 16,856,565 

Common . 58,971,465 


$95,701,860 


Total profit to Syndicate 


$22,202,393” 
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ANSWER TO “PETITION FOR REHEARING BE¬ 
FORE THE FULL COURT OR IN THE ALTERNA¬ 
TIVE FOR MODIFICATION OF OPINION” 

The present petition represents the fourth attempt by- 
appellants to obtain a reversal by this Court of a judg¬ 
ment of the District Court dismissing for laches a com¬ 
plaint which seeks to recover in respect of transactions 
occurring more than half a century before it was filed. 
We submit that the petition is utterly without merit and 
should be dismissed. 

The previous proceedings may be thus briefly sum¬ 
marized : 

In this litigation, not commenced until 1950, minority 
stockholders of the Northern Pacific Railroad Company 
sought in substance to annul a foreclosure and reorganiza- 


i 


i 



2 


tion pursuant to which all of the properties and franchises 
of the Railroad Company were acquired by the present 
appellee Northern Pacific Railway Company. These acqui¬ 
sitions were completed during the period 1896-1899 under 
decrees of the former United States Circuit Court for 
the Eastern District of Wisconsin, pursuant to a reorgan¬ 
ization plan open to all stockholders of the old Railroad 
and accepted by the overwhelming majority of them. The 
present appellants appear to represent the descendants 
of the small minority of the old Railroad stockholders 
who refused in 1896 to participate in the reorganization. 

The respondent-appellee Northern Pacific Railway Com¬ 
pany moved in the District Court under Rule 56 for sum¬ 
mary judgment on the ground of (1) the statute of limi¬ 
tations and (2) laches. This motion was supported by: 

(a) The deposition of Robert W. Lishman, coun¬ 
sel for and one of the petitioners-appellants, taken 
at the instance of the Railway. 

(b) Exhibits (coming largely from petitioners’ 
own files) introduced in connection with that depo¬ 
sition and establishing, inter alia, that petitioners 
or their predecessors had full knowledge or were 
on notice of the facts underlying their present 
claims for something like half a century before the 
present action was brought. 

(c) Affidavits setting forth the substantial changes 
which have taken place since 1896 with respect to 
the affairs and property of the respondent 'Railway 
Company, and establishing the death of every par¬ 
ticipant in the transactions under attack. 

District Judge Tamm, in an opinion dated June 23, 
1954, and characterized by this Court as “ careful and 
exhaustive”, granted respondent Railway’s motion and 
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dismissed the complaint on the ground of laches (122 F. 
Supp. 253). Petitioners appealed. 

In a short per curiam opinion dated April 14, 1955, this 
Court (Circuit Judges Prettyman, Bazelon and Bastian) 
affirmed (96 U. S. App. D. C. 24, 223 F. 2d 316). Peti¬ 
tioners then filed under date of April 28,1955, a “petition 
for rehearing before the full court, or in the alternative, 
for modification of opinion”, in which they raised substan¬ 
tially the same grounds which they had unsuccessfully 
argued upon the appeal, and which they now seek to raise 
again. The petition, in so far as it sought a modification 
of the opinion, was denied by Circuit Judges Prettyman, 
Bazelon and Bastian by order dated May 11, 1955. The 
petition, in so far as it sought a rehearing before the full 
court, was denied by the full bench (except Chief Judge 
Stephens, who did not participate) by order dated May 
11, 1955, and amended May 25, 1955. 

Petitioners then sought certiorari, which was denied on 
October 10, 1955 (350 U. S. 844). 

They then petitioned the Supreme Court for rehearing 
of that denial. In their petition for rehearing they 
repeated their previous arguments and added a parallel 
column tabulation of the alleged “erroneous statements in 
Judge Tamm’s opinion”, plus their own comments. The 
Supreme Court denied the petition for rehearing on 
November 21,1955 (350 U. S. 905). 

On November 23, 1955, following the final disposition of 
the case in the Supreme Court, there was entered on the 
docket of the District Court an order on the mandate of 
this Court affirming the judgment of the District Court 
dismissing the complaint, with costs. 

Five days later, on November 28, 1955, petitioners at¬ 
tempted to start the litigation all over again in the District 
Court, by a motion purporting to be made under Rule 
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60(b)(6) to “set aside, vacate, modify or correct” the 
judgment of dismissal, coupling with this a motion to 
review the taxation of costs. In the papers which they 
submitted in the District Court they set forth the same 
parallel column tabulation of the alleged “erroneous state¬ 
ments in Judge Tamm’s opinion” which they had un¬ 
successfully presented to the Supreme Court as noted 
above. 

Their motion was denied by Judge Tamm from the 
bench on December 21, 1955, without opinion. 

Petitioners then presented their second appeal to this 
Court, from Judge Tamm’s order of December 21, 1955. 

On October 11, 1956, this Court (Circuit Judges Prettv- 
man, Bazelon and Bastian) thus disposed of the second 
appeal: 

“PER CURIAM: This case is here a second time. 
The District Court (Judge Tamm) originally held 
the action barred by laches, rendering a careful 
opinion upon the point. 1 Landell appealed, and this 
court affirmed. 2 Certiorari was sought but was 
denied. 3 The mandate of this court issued, and 
the District Court entered judgment upon it. In 
doing so it assessed costs. Landell appealed from 
that judgment, using as procedural justification the 
feature of costs. Once here, however, he bases the 
merits of the appeal upon alleged flaws in the 
findings and other premises upon which the origi¬ 
nal judgment was based. Those questions are no 
longer open. Of course a judgment in the posture 
of this one may be attacked for fraud in its pro¬ 
curement. While appellant clothes his attack in 
language appropriate to such an issue, no fact re¬ 
motely suggesting any such infirmity in the pres¬ 
ent judgment appears here. 

1122 F. Supp. 253 (1954). 

2 96 U. S. App. D. G 24, 223 F. 2d 316 (1955). 

3 350 U. S. 844,100 L. Ed. 61, 76 S. Ct. 85 (1955). 
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The order of the District Court upon the man¬ 
date of this court is 


Affirmed.” 


The present petition followed. 


Argument 

Nothing new or worthy of note is to be found in the 
present petition. All of the arguments which it contains 
have been dealt with in one or more of our previous 
briefs. All of them have been fully considered and re¬ 
jected by all the courts which have passed upon all the 
previous applications. Indeed, practically all of those 
arguments, as shown by the record on the first appeal, 
are mere repetitions of claims which the petitioners or 
their predecessors have been unsuccessfully pressing upon 
Congress, the Executive Departments and the Courts at 
sporadic intervals over the last sixty years. We submit 
that the time has now come to call a halt. 

On December 22, 1955, in connection with their second 
appeal, petitioners filed a motion to recall and stay the 
mandate, which was denied per curiam by this Court 
under date of January 6, 1956. In our answer and objec¬ 
tions to this motion, under date of December 28, 1955, we 
said: 

“Defendant-appellee further respectfully gives 
notice, pursuant to Rule 23 of the General Rules 
of this Court, that the appeal now taken by plain¬ 
tiff s-appellants from Judge Tamm’s order of De¬ 
cember 21, 1955, appears to have been sued out 
merely for delay, and that if said appeal is not 
dismissed before argument defendant-appellee will 
claim the additional damages and double costs con¬ 
templated by said Rule.” 
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The groundless second appeal which this Court sum¬ 
marily rejected on October 11, 1956, followed by the 
present equally groundless petition, have imposed need¬ 
less burdens upon this Court, and added expenses upon 
the respondent-appellee. In accordance with Rule 23, and 
pursuant to our notice previously given, we accordingly 
respectfully submit (1) that the present petition should 
be denied and (2) that double costs should be imposed 
upon petitioners-appellants. 

Dated: October 30, 1956. 

Respectfully submitted, 

Bernard G. Ostmann, 
Transportation Building, 
Washington 6, D. C., 
Attorney for Appellee. 

Davis Polk Wardwell Sunderland & Kiendl, 

Porter R._ Chandler, 

William A. Kaynor, 

15 Broad Street, 

New York 5, N. Y. 

M. L. Countryman, Jr., 

176 E. Fifth Street, 

St. Paul 1, Minnesota. 

Dudley, Jones & Ostmann, 

Transportation Building, 

Washington 6, D. C., 

Of Counsel. 
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Northern Pacific Railway Company, Formerly Known 
as the Superior and St. Croix Railway Company, 

Respondent-Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


PETITION FOR REHEARING BEFORE THE FULL 
COURT OR IN THE ALTERNATIVE FOR 
MODIFICATION OF OPINION 

Petitioners respectfully request the Court for a rehear¬ 
ing of the instant decision affirming Judge Tamm’s order 
denying petitioners’ motions under Rule 54(d) to review 
taxation of costs and under Rule 60(b)(6) to set aside 
the summary judgment, before the full Court, sitting in 
banc, or in the alternative, for reversal or modification 
of the decision of the Court by Circuit Court Judges 
Prettvman, Bazelon and Bastian, dated October 11, 1956, 
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with accompanying Per Curiam opinion, and, as grounds 
therefor, state as follows: 


I. 

The Court erroneously decided that Petitioners have 

•» 

used the feature of costs as procedural justification for 
appeal and that once before the Court they then based 
the merits of the appeal upon “alleged flaws in the find¬ 
ings and other premises upon which the original judg¬ 
ment was based.” 

The fundamental basis for the second appeal is 
that, as set forth in uncontradicted affidavits, the Court 
on second appeal from a summary judgment should re¬ 
consider the case since a clear showing has been made 
“that the earlier adjudication was plainly wrong and 
that to apply the law of the case would work manifest 
injustice.” (Main brief p. 3). Findings of fact are not 
permitted in a summary judgment proceeding. Dewey v. 
Clark, 1950, S6 U. S. App. DC. 137, 180 F.2d 766, 770, 771. 
Petitioners contended (Reply brief p. 2) that the true 
law of the case was established by the earlier opinion of 
Judge McLaughlin, 98 F. Supp. 479,4S1,482. His opinion 
denying respondent’s first motion to dismiss the com¬ 
plaint held that petitioners had not acquiesced but had 
always persisted in their claim that the transfer of the 
assets of the Federal corporation was illegal. Petitioners 
also set forth that the respondent had disavowed the 
defense of acquiescence and that petitioners had con¬ 
ducted the case in accordance with the universally recog¬ 
nized practice that an earlier ruling in the same cause 
on a motion to dismiss the complaint by one District 
Court judge will not be overruled by another judge of 
coordinate jurisdiction upon a subsequent motion to 
dismiss. They also conducted the case on the basis that 
the District Court could not render a summary judgment 
based on material not in evidence and could not make 
findings contrary to factual allegations in the complaint. 
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Petitioners contended that they have had no fair trial 
or hearing; that the summary judgment opinion is not 
a judicial determination because it is based upon material 
never offered in evidence; that the doctrine of laches is 
inapplicable to, and that the factual elements of laches 
have not been proved in, the present case; that Judge 
Tamm’s opinion under summary judgment Rule 56 im¬ 
properly refused to accept the complaint allegations and 
improperly refused to permit litigation of the basic ques¬ 
tion presented by the pleadings, namely, that the majority 
stockholder in breach of his trust as fiduciary for the 
minority is now unjustly enriching himself through use 
of the Federal corporation’s assets. Petitioners cited 
authorities (Reply brief pp. 7, 8) showing that their 
cause of action did not require them to prove fraud. 
“It is sufficient to establish that the fiduciary has exer¬ 
cised his power of disposition for his own benefit with¬ 
out more.” U. S. v. Dunn r 26S U. S. 121, 131 (1925). 

Petitioners also contended that upon the facts herein, 
the “other reason” clause in Rule 60(b)(6) entitles them 
to relief from the summary judgment. 

The District Court order now on appeal denied, with¬ 
out opinion, two motions made by the petitioners. 

A. The first motion was for review of costs under Rule 
54(d). In support of that motion the moving affidavits 
set forth that: 

1. Exhibits caused to be marked for identification 
by Railway’s counsel upon the deposition were never 
“offered in evidence upon the deposition or in Court” 
(App. 8); 

2. These identification exhibits, never subjected to 
any rule of evidence, totalling hundreds of printed pages, 
were caused to be described and printed by the respond¬ 
ent as though they were genuine exhibits, duly offered, 
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tested, and received in evidence (when in fact this had 
not occurred) and that it is unjust to tax petitioners with 
the cost of printing these unadmitted exhibits marked for 
identification purposes only (App. 8); and 

3. Rule 26(d) (3), (4) and (5) of the Federal Rules 
of Civil Procedure barred the use which the District 
Court made of the deposition and the papers marked for 
identification purposes attached thereto (App. 8). 

On the foregoing phase of this appeal, petitioners con¬ 
tended that it was unjust to tax them with the cost of 
printing voluminous material never introduced in evi¬ 
dence, and never tested as to its admissibility, and ma¬ 
terial from a deposition used in violation of Rule 26. 

As the Court is aware, (See 1950 Manual on Trial 
Technique in Administrative Proceedings, Bar Associa¬ 
tion of the District of Columbia, page 26), cases have 
been lost where counsel failed to put identity exhibits in 
evidence. Due process and equity requires the same rule 
to be followed and applied in a summary judgment pro¬ 
ceeding where there is no trial of issues. Otherwise a 
law suit becomes a game where rules of fair play are 
a mockery. Respondent’s conduct in printing a volumin¬ 
ous mass of non-evidentiary material thereby increasing 
the costs should not be permitted. The decision of the 
Court sanctions a novel departure from elementary rules 
of procedural law and errs in imposing costs of printing 
non-evidentiary material upon the petitioners. See Arn- 
stein v. Porter, 2 Cir., 1946, 154 F. 2d 464, 469, 470, 472, 
475; Barron and Holtzoff, Federal Practice and Proced¬ 
ure, 1950 Ed., Sections 646, 655. 

The Court of Appeals on November 19, 1954, denied 
petitioners’ motion to exclude from printing non-eviden¬ 
tiary material, including exhibits caused to be marked by 
defendant for identification purposes. The November 19, 
1954 decision states that it is “without prejudice to the 
right of counsel to file a motion to tax costs for printing 


\ 
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unnecessary portions of the record after hearing and 
disposition of this appeal.” (Transcript, 1st Appeal p. 
569) 

Petitioners 7 Motion to Exclude Material Designated for 
Printing stated in part (Transcript on 1st Appeal pp. 
562, 563): 

“Included in the transcript record are 2,971 pages, 
all marked as defendant’s exhibits for identification 
on the Lishman deposition. More than 2,500 of such 
pages are copies of printed briefs, records and 
opinions in other cases handled by attorneys who 
had been dismissed as counsel for plaintiff committee 
long prior to the filing of the present complaint. 

“The appellants, in one of their affidavits sub¬ 
mitted to the District Court (Tr. 831-832), requested 
the court to exclude from the record 1,705 pages of 
such material. It was shown to the District Court 
that such 1,705 printed pages marked by defendant 
for identification had not been vouched for as cor¬ 
rect, accurate, complete or shown to be relevant or 
competent and that to admit them would ‘unneces¬ 
sarily burden the record with excessive material 7 . 
This objection was repeated in plaintiffs 7 Points and 
Authorities (Tr. 992). The District Court did not 
rule on this objection.” 

The Court of Appeals in its denial of the motion to 
exclude made no ruling upon the admissibility as evidence 
of material marked for purposes of identification only. 
Judge Tamm, as stated above, had previously made no 
ruling on this point raised as best it could be in a sum¬ 
mary judgment proceeding. 

The Court’s present decision that the summary judg¬ 
ment was careful overlooks this vital defect. The deci¬ 
sion presupposes that Judge Tamm’s opinion was based 
upon material duly admitted in evidence. The decision 
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erroneously authorizes the District Court to refuse to 
make a ruling on the vital due process objection that 
identity exhibits are not evidence. The decision then 
erroneously approves the District Court’s use of these 
identity exhibits as though they were evidence which 
had passed the due process tests as to their competency 
and relevancy. 

The District Court’s use of material not in evidence to 
deny petitioners their right to a day in court to assert 
their rights under a federal statute and the court’s af¬ 
firmance constitutes a shocking miscarriage of justice. 
The cause of action presented in the complaint has been 
smothered bv a mass of non-evidentiarv material. The 

m • 

respondent has been permitted to use this mass of mate¬ 
rial to construct a plausible version of the cause of action 
contrary to that stated in the complaint and to have this 
version accepted by the Court as justification for deny¬ 
ing petitioners their fundamental right to a fair trial. 

In the light of the foregoing matters of record, the 
motion to review taxation of costs necessarily attacks 
the judicial integrity of the summary judgment itself. 
It is error for the Court to decide that petitioners have 
used the feature of costs as procedural justification for 
the second appeal. 

B. The second motion denied by the District Court 
order (App. 6) was made under Rule 60(b)(6). This 
subdivision authorizes a Court, on motion, to relieve a 
party from a final judgment or order for “any other 
reason justifying relief from the operation of the judg¬ 
ment.” 

In Klapprott v. U. S., 335 IT. S. 601, 614, 615, the Court 
held that where undenied allegations show facts that a 
party has not had a fair trial or hearing he is entitled 
to relief under the “other reason” clause of Rule 60(b). 

Petitioners, in addition to the foregoing, stated the 
following reasons showing that they have had no fair 
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hearing and that the earlier adjudication was plainly 
wrong and w’orks manifest injustice: 

1. The District Court’s summary judgment opinion 
(App. 12-25) contains more than six erroneous state¬ 
ments of fact, all of wdiich are in flat contradiction to 
well-pleaded material fact allegations in the Complaint 
and to material facts set forth in affidavits on behalf 
of the petitioners. Even in its summarization of the 
complaint, the District Court opinion erroneously states 
that “Plaintiffs’ allegations are substantially that the 
defendant became the legal successor to the Railroad 
(the Federal corporation) by fraud upon the Wisconsin 
Court, . . The complaint, on the contrary, expressly 
alleges that the defendant has never become the legal 
successor to the Federal corporation. Respondent can 
point to no judicial determination that it is such suc¬ 
cessor. The complaint alleges that through continuing 
misuse of the judicial process respondent has succeeded 
in making itself to appear to be such legal successor. 
The cause of action, set forth with factual detail in the 
complaint, is that defendant, despite its continuing at¬ 
tempts to do so, has never legally succeeded to the 
Federal corporation; that Congress has four times re¬ 
fused to authorize such successorship; that the unre¬ 
pealed statute, Act of July 2, 1864 (13 Stat. 365, Sec. 3) 
expressly prohibits respondent Wisconsin corporation 
from succeeding to or acquiring the Federal corpora¬ 
tion. The Supreme Court has affirmed that Section 3 of 
the statute is mandatory in its requirement that the 
main line of railroad must be owned and operated by 
the Federal corporation exclusively; that such corpora¬ 
tion has no power to alienate the railroad and that Sec¬ 
tion 3 vests a continuing ownership right in the original 
stockholders and their successors. U.S. v. Northern Pa¬ 
cific Railroad Company , 8th Cir., 1899, 95 Fed. 864, 866, 
877, Affd. 177 U.S. 435. The decision of the Court is in 
direct conflict with this case. In this respect the decision 




8 


raises the constitutional question as to whether the Court 
has power to nullify the mandate of the unrepealed 
statute. The law is settled, moreover, that laches is not 
available as a defense to validate the right or title of 
one who is shown to be acting in violation of a statute. 

Eucert v. Bluejacket , 259 U. S. 129, 13S (1922); 

Oregon & California Railroad Co. v. U.S., 238 
U. S. 393, 427 (1915) 

2. Respondent in violation of the statutory mandate, as 
97% stockholder, has been and is using the operating 
franchise of the Federal railroad corporation. “Illegality 
cannot attain legitimacy through practice” Inland Water¬ 
ways Cory. v. Young, 309 U. S. 517, 525 (1940). Re¬ 
spondent cannot at the same time assail and benefit by 
a statute. It cannot as 97% stockholder claim title to 
and use the railroad franchise granted by Congress and 
at the same time claim that the statute is invalid insofar 
as it vests continuing property rights in the 3% minority. 
Hurley v. Commission of Fisheries , 257 U. S. 223, 225 
(1921). And, we respectfully submit, a Court has no 
constitutional power to alter or repeal this mandatory 
provision in a statute. Respondent has persistently re¬ 
fused to meet this issue of law as it has refused to 
meet the issues of fact in this case. 

3. Petitioners further set forth that the respondent 
is using the summary judgment proceeding as a device 
to escape the complaint allegations and to permit it to 
continue to unjustly enrich itself from the use of the 
railroad operating franchise owned by its subsidiary the 
Federal corporation. Petitioners also alleged that re¬ 
spondent is using the summary’ judgment proceeding to 
keep the minority stockholders in the subsidiary from 
having a day in court to establish that they are entitled 
to a proportionate share of the current earnings of the 
valuable charter rights and powers of the federal corpora¬ 
tion. The railroad operating franchise is an asset of the 
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Federal corporation made inalienable by statute and by 
Supreme Court decision. In the absence of Congres¬ 
sional authority, a Court has no constitutional power to 
consent to its transfer to the 97% stockholder or to 
validate its use by same. Respondent’s only legal interest 
in it is as a 97% stockholder. Irrespective of whether 
laches should apply to petitioners’ claim for the past it 
certainly has no application to their claim that as stock¬ 
holders today in an existing corporation they are entitled 
to ascertain the present assets of that corporation; 
whether the parent corporation is using these assets; and 
to obtain their 3% share in the benefits, if any, now 
accruing from these assets. Respondent has refused to 
meet the foregoing issues. Its position is that it is “not 
in order” for the court to consider them (App. 40). 

4. Petitioners further set forth that the summary 
judgment opinion refused to accept other well-pleaded 
allegations in the complaint. 'It was shown that the sum¬ 
mary judgment opinion was not responsive to the plead¬ 
ings. At no point does it refer to the complaint allega¬ 
tions concerning the majority stockholder’s breach of its 
fiduciary duty and present misuse of the Federal corpo¬ 
ration’s assets to the detriment of the minority or to the 
settled law that railroad franchises or rights of way 
cannot be assigned voluntarily. Northern Pacific R. Co. 
v. Townsend, 190 U. S. 267. 

5. The decision of the court is in direct conflict with the 
settled law respecting summary judgment. It is also in 
direct conflict with Reynolds v. Stockton, 140 U. S. 254, 
270 (1891) that a judgment must be “responsive to the 
issues tendered by the pleadings.” 1 

6. The issues tendered by the pleadings in the present 
case were as to the existence of Federal corporation 
assets and whether the 97% stockholder was manipulat¬ 
ing the corporation so as to keep the benefits of these 
assets to itself. The issues by their very nature pre¬ 
cluded the defense of laches. Citation is unnecessary to 
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establish that a court has no constitutional power to 
destroy the present management and property rights of 
the minority in and to the assets of a corporation in 
which they hold shares. The error of the decision herein 
is highlighted by the fact that on October IS, 1956, the 
annual meeting of the stockholders of the Northern 
Pacific Railroad Company was held at Saint Paul, Minne¬ 
sota, and the minority stockholders received a notice of 
such meeting. Yet the decision of the Court is, that 
laches precludes the minority shares from any genuine 
participation as stockholders. 

7. Counsel for respondent on oral argument before Judge 
Tamm stated: “I am not here now to maintain whether 
the 1896 reorganization was legal or not.” (Transcript 
p. 72). He further stated that, “whether it gives us 
valid, legal title or not, at the present time, it is not 
necessary to consider.” (Transcript p. 73). These state¬ 
ments pose the basic issues of whether title to the oper¬ 
ating franchise granted by Congress to a Federal corpo¬ 
ration and made inalienable by an unrepealed statute and 
Supreme Court decision, can be acquired by the 97% 
stockholder through consent decree (to which the minor¬ 
ity were not parties and for whom no provision was 
made) and whether a court is precluded by the doctrine 
of laches from examining into the present validity of 
such purported transfer and the validity of respondent’s 
present use of the franchise upon the suit of the minority 
stockholders. We contend that the doctrine of laches has 
no application to this situation and rely upon Great 
Northern Railway Co. v. Steinke, 261 U. S. 119, 132 
(1923); Oregon & California Railroad Co. v. U. S. f 238 
U. S. 393, 427 (1915); Ewert v. Bluejacket, 259 U. S. 129, 
13S (1922); Northern Pacific R. Co. v. Townsend, 190 
U. S. 267 (1903). 

8. The decision is contrary to settled corporation law that 
a minority stockholder has the right to participate in the 
assets of the corporation. Because it prevents the minor¬ 
ity from vindicating their property rights in a subsidiary 
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corporation which is being milked by its parent it is 
also in direct conflict with Supreme Court decisions, in¬ 
cluding Taylor v. Standard Gas & Electric Co., 306 U. S. 
307, 322 (1939) and Pepper v. Litton, 308 U. S. 295, 309, 
311, 312 (1939). The Taylor case sets forth the so-called 
Deep Rock principle, namely, that the doctrine of corpo¬ 
rate entity will not be regarded when to do so would 
work injustice. Respondent as 97% stockholder in the 
Federal corporation is now using the latter’s assets with¬ 
out payment to its subsidiary of any compensation for 
the use of such assets. This constitutes wrongful and 
injurious conduct and mismanagement of the subsidiary 
Federal corporation’s affairs within the decision of the 
Taylor case. 

9. Respondent’s mismanagement of the Federal corpora¬ 
tion’s affairs in disregard of the minority stockholders’ 
interest is also squarely within the Supreme Court’s 
condemnation in Pepper v. Litton. Under that decision, 
the respondent as majority stockholder may not for its 
own aggrandizement manipulate the affairs of the sub¬ 
sidiary Federal corporation to the detriment of the 3% 
minority stockholders. 

Petitioners allege that the use of the summary judg¬ 
ment procedure in this ease is plainly wrong and that 
it works manifest injustice because it grants respondent 
continuing immunity from suit while it continues to 
manipulate the assets and affairs of its subsidiary Fed¬ 
eral corporation. (See Main Brief, pp. 29, 30). 

10. The petitioners contend as stated in their main 
brief page 19 that: 

“The rule that a trial judge’s findings are binding 
upon the appellate court unless clearly erroneous 
does not apply in a summary judgment proceeding. 

Colby v. Klune, 2 Cir., 1949, 178 F.2d 872, 875.” 

It is settled law that upon a motion for summary 
judgment dismissing the complaint, facts averred in the 
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complaint must be accepted even if contradicted in an 
affidavit. 

Dewey v. Clark, supra, 

Farrall v. D . C. Athletic Union, 1946, SO App. D.C. 
396, 153 F. 2nd 647, 64S 

In this case, moreover, the facts set forth in the com¬ 
plaint have not been contradicted by affidavit or other¬ 
wise except by the answer and by the unverified, argu¬ 
mentative assertions of respondent’s counsel. The facts 
set forth in the moving affidavits on the second appeal 
have not been denied. Respondent has apparently relied 
upon the law of the case as not requiring it to deny or 
to explain these facts. 

11. A genuine issue as to a material fact raised by the 
pleadings, as stated above, cannot be resolved by sum¬ 
mary judgment. 

The complaint alleges: 

“As shown hereinafter, defendant from 1S96 to 
date has planned and conducted its business and 
mortgage financing in a manner so as to keep itself 
in a position of ability to transfer and convey the 
railroad of Northern Pacific Railroad Company it 
purportedly acquired in the years 1896 to 1899 back 
to said Federal corporation now dominated and con¬ 
trolled by it.” (App. 1st Appeal p. 5). 

The answer denies this allegation as follows (App. 1st 
Appeal p. 80): 

“It (Railway) specifically denies that it has at any 
time planned or conducted its business or mortgage 
financing with intent to keep itself in a position of 
ability to transfer and convey its properties back to 
said Northern Pacific Railroad Company.” 

The Court erroneously decided that this genuine issue 
of material fact, whose very statement precludes a valid 
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claim of laches, should be ruled out of court without 
trial. 

The complaint alleges that respondent while 97% stock¬ 
holder and by use of the Federal Corporation and of its 
assets took a consent deficiency judgment of $101,000,000 
against the Federal corporation 'when that corporation 
had assets of the agreed value of $345,000,000 (more 
than sufficient to satisfy all liabilities) and has used 
this judgment to prevent effective litigation against it 
by the minority stockholders, by advising them that the 
Federal corporation was and is bankrupt. (App. 1st Ap¬ 
peal pp. S, 9, 61, 71, 72). 

The Answer denies these allegations (App. 1st Appeal 
pp. 87, 116). 

The Complaint alleges that respondent Wisconsin cor¬ 
poration was and is incompetent by law to own and 
operate the main line of railroad established by the Act 
of 1864 and that since 1896 to date respondent, in vio¬ 
lation of statute and in continuous breach of its fidu¬ 
ciary duty to the minority has and is keeping to itself 
the benefits of the franchise, railroad and right-of-way. 
( App. 1st Appeal pp. 44, 70, 71). 

The answer denies these allegations (App. 1st Appeal 
pp. 107, 116). 

The complaint alleges that the respondent by its 97% 
stock control of the Federal corporation holds the latter 
captive to do its bidding to the continuing and present 
injury of the minority stockholders (App. 1st Appeal p. 
66); that defendant, since 1896, through its domination 
as 97% stockholder uses and causes the federal corpo¬ 
ration to make deeds and to sign other instruments and 
thereby unlawfully gain for the defendant property and 
other advantages which it has wilfully and wrongfully 
appropriated to itself as majority stockholder in com- 
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plete disregard of the property rights of the minority 
stockholders (App. 1st Appeal, p. 34). 

The answer denies these allegations (App. 1st Appeal 
p. 104, 116). 

Numerous other complaint allegations setting forth the 
elements of the cause of action to which the doctrine of 
laches is clearly inapplicable could be cited. Enough has 
been indicated to establish that the decision of the Court 
is plainly wrong and inflicts manifest injustice upon the 
petitioners. Petitioners have never moved for summary 
judgment. They have contended that upon the basis of 
the facts set forth in the complaint and in affidavits that 
the respondent is now violating a statute, that it lias been 
shown guilty of misuse of the judicial process to perpe¬ 
trate and continue its breach of trust and that the door 
of equity should be closed to the respondent and judg¬ 
ment rendered for the petitioners. 

12. As we have heretofore stated, the decision that pas¬ 
sage of time operates to extinguish minority stockholder 
rights in an existing corporation frustrates the manda¬ 
tory and primary purpose of the unrepealed statute as 
construed by the courts, namely, that the ownership and 
operation of the Northern Pacific Main line of railroad 
must be vested in the federal corporation and in no 
other. (Main brief, pp. 23, 24). Respondent’s allegation 
in its answer (App. 1st Appeal 107, 10S) that the State 
of Wisconsin has authorized it to acquire and operate 
the continuous line of federal railroad through the public 
domain in seven states is, on its face, a claim that is 
wholly unconstitutional. Moreover, the Wisconsin statute 
thus pleaded is directly contrary to section 3 of the Act 
of July 2, 1S64. The Supreme Court has determined 
that Section 3 of the federal statute is mandatorv in its 
requirement that the main line of railroad must be 
owned and operated by the federal corporation. It was 
plainly wrong and manifestly unjust for the summary 
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judgment to ignore the complaint allegations that re¬ 
spondent’s acquisition and operation of the federal main 
line of railroad is an unlawful invasion of the rights 
of the minority stockholders. We respectfully submit 
that the decision’s reliance upon the asserted absence 
of proof that the summary judgment was procured by 
fraud is erroneous. The “other reason” clause in Kule 
60(b) is an additional remedial provision intended to 
cover situations other than those where judgments have 
been shown to be fraclulently procured. 

n. 

The decision of the Court that Judge Tamm’s original 
holding was based upon “a careful opinion” is plainly 
wrong. 

The lengthy summary judgment opinion contains nu¬ 
merous misstatements of material fact prejudicial to 
substantial property rights of the petitioners. 

These errors came from five sources: 

First, the opinion uses as evidence identity exhibits 
never offered or admitted in evidence (App. S, 23). This 
non-evidentiary material was never tested as to its com¬ 
petency, relevancy, completeness or accuracy and the 
District Court failed to rule on objections to its use. 
(supra p. 5) 

Second, reliance upon misrepresentations of fact made 
by respondent’s counsel (App. 20-22, 34, 35). 

Third, refusal to adhere to the law which requires that 
factual allegations in a complaint raising genuine issues 
of material fact, must be accepted as correct in a motion 
to obtain dismissal of the complaint upon summary judg¬ 
ment proceedings. (App. 12-16, 25, 39, 40). The sum¬ 
mary judgment opinion ignores the genuine issues of 
fact material to the question whether respondent is now 
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wrongfully using existing assets of the federal corpora¬ 
tion. The summary judgment opinion misstates what is 
contained in the complaint. It evades any mention of the 
fundamental elements of the cause of action pleaded, 
namely, that respondent as 97% stockholder has been and 
is today manipulating the charter, franchise powers and 
immunities of the federal corporation in breach of its 
fiduciary obligation toward the 3% minority stockholders. 

Fourth, reversal, prior to any litigation of the ques¬ 
tion, of Judge McLaughlin’s earlier holding that peti¬ 
tioners had never acquiesced in the transfer of the fed¬ 
eral corporation’s assets to respondent. (App. 23, 24). 

Fifth, the absence of litigation concerning the cause of 
action stated in the complaint. The misstatements of fact 
(App. 17-25) in the summary judgment opinion could 
never have been made if there had been a fair trial on 
duly admitted evidence of the genuine issues of fact and 
law. In this case the issues on the merits necessarily 
involved the issue of fact as to whether laches was proved 
or whether the laches doctrine was applicable to the facts. 
The summary judgment procedure was used herein by the 
respondent as a device to prevent litigation of any issue 
(App. 39, 40). 

Neither the rule of law of the case, nor the denial of 
certiorari makes an opinion of the District Court contain¬ 
ing numerous factual errors immutable. The law of the 
case is of one of practice. Denial of certiorari does not 
constitute approval of the use of non evidentiary material, 
or of the factual or legal correctness of the District 
Court’s opinion. 

The factual errors in the summary judgment opinion 
stand undenied. There is no reasonable basis in fact or 
in law for the decision that Judge Tamm’s opinion was 
careful. 

Respondent’s incorrect version that this case does not 
involve whether or not respondent has title to the 
federal railroad operating franchise and right of way and 
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is now using same in violation of law, has been accepted 
by the courts and permitted to impair and to destroy 
petitioners’ property rights without due process of law. 

The decision in this respect is in direct conflict with 
Northern Pacific R. Co. v. Townsend, 190 U. S. 267. That 
case decided that “the land forming the right-of-way was 
not granted with the intent that it might be absolutely 
disposed of at the volition of the company.” (190 U. S. 
at p. 271). Moreover, in Northern Pacific R. Co. v. Boyd, 
228 U. S. 482, 502, the Court determined that the consent 
decree relied upon as the source of respondent’s asserted 
title to the right-of-way is no better than a mere volun¬ 
tary private assignment. In 1929 Congress by statute 
recognized that title to the right of way is still vested 
in the Federal corporation. (Act of June 25, 1929, c. 41, 
46 Stat. 41, Sec. 4) 

III. 

The court erroneously held that the questions whether 
the first adjudication is plainly wrong and works mani¬ 
fest injustice are no longer open and that in this second 
appeal the appellant has to shoulder the burden of estab¬ 
lishing fraud in the procurement of the summary judg¬ 
ment. The decision in this respect is a complete frustra¬ 
tion of the “other reason” clause in Rule 60(b)(6). 

The law of the case does not preclude attack upon adju¬ 
dications which are plainly wrong and work manifest in¬ 
justice or limit applications for relief to situations where 
there is fraud in the procurement of judgments. Other¬ 
wise gross violations of the due process clause would go 
unremedied and persons asserting rights under a fed¬ 
eral statute would be denied a day in court by reason 
of summary judgment opinions which make findings con¬ 
trary to well pleaded allegations in a complaint. 

As stated by the Supreme Court in Messenger v. Ander¬ 
son, 225 U. S. 436, 444 (1912): 
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“In the absence of statute the phrase, law of the 
case, as applied to the effect of previous orders on 
the later action of the court rendering them in the 
same case, merely expresses the practice of courts 
generally to refuse to reopen what has been decided, 
not a limit to their power. King v. West Virginia, 216 
U. S. 92, 100. Remmgtcm v. Central Pacific R. R. Co., 
19S U. S. 95, 99, 100; Great Western Telegraph Co. v. 
Burnham, 162 tJ. S. 339, 343. Of course this court, at 
least, is free when the case comes here. Panama R. R. 
Co. v. Napier Shipping Co., 166 U. S. 2S0. United 
States v. Denver & Rio Grande R. R. Co., 191 U. S. 84.” 

In the Remington case, 198 U. S., the court said, pp. 99, 
100 : 

“If the Circuit Court was satisfied that it, or its 
predecessor state court, had made a mistake, it had 
power to reopen the matter.” 

Mr. Justice Holmes, in Chastleton Corporation v. Sin¬ 
clair, 264 U. S. 543, 547 (1924), points out that “... a court 
is not at liberty to shut its eyes to an obvious mistake, 
when the validity of the law depends upon the truth of 
what is declared . . .” 


CONCLUSION 

On the first appeal respondent in its reply brief stated 
the question on appeal was whether the petitioners were 
barred by laches: 

“. . . when it appears (A) that appellants or their 
predecessors had declined an offer to participate in 
the reorganization upon the same terms as all other 
stockholders. . .” 

On the present appeal facts have been presented in an 
affidavit which show respondent’s statement is false (App. 
37-39). Since respondent has made no attempt to show 
the truth of its statement it is reasonable to conclude that 
it was an intentional misrepresentation designed to prej¬ 
udice the appellate court’s view of the nature of the cause 
of action. 







This statement of the question on appeal, if true, would 
make it unnecessary for the court to pay serious attention 
to the genuine questions of importance presented in the 
pleadings and in the appeal. For it is obvious that if the 
minority had declined an offer to participate in the 
reorganization upon the same terms as all other stock¬ 
holders, laches, assuming the facts legally necessary to 
establish laches were proved, would be a bar to the 
present suit. But the undenied facts are contrary to the 
respondent’s statement. It has no foundation in the 
record. 

Where rights under an unrepealed statute are asserted, 
passage of time without institution of suit does not con¬ 
stitute laches. Gardner v. Panama Railroad, 342 U. S. 29, 
31 (1951). There must have been lack of diligence, inex¬ 
cusable delay and damage to the respondent because of 
such lack of dilighce and inexcusable delay. Each of these 
elements must be proved as matter of fact. The record 
contains no proof of these factual elements. 

In addition, it must be established that the case is one 
wherein the doctrine of laches is properly applicable. 
Respondent has succeeded in establishing as law that it 
is not in order for a court to inquire into the facts to 
determine whether the doctrine of laches is applicable. 

The most unusual circumstances in this case, including 
the lack of factual and procedural integrity in the sum¬ 
mary judgment opinion and its denial of the funda¬ 
mental right of the petitioners to litigate and secure fair 
adjudication of their existing property rights under a 
federal statute call for the exercise of the court’s inher¬ 
ent power to see that justice is done irrespective of the 
practice rule of law of the case. “Moreover, where fed¬ 
erally protected rights have been invaded, it has been the 
rule from the beginning that courts will be alert to adjust 
their remedies so as to grant the necessary relief.” Ball 
v. Hood, 327 U. S. 773, 684 (1946). . 
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There has been no judicial determination of genuine 
issues of material fact in the present case. These issues 
go to the heart of respondent’s claim of laches both as to 
matters of fact and of law. 

The decision is in error because it does not recognize 
that “the essence of estoppel by judgment is that there 
has been judicial determination of a fact...” Last Chance 
Mining Co. v. Tyler Mining Co., 157 U. S. 683, 691 (1895). 

Due process of law presupposes that a litigant is free 
to vindicate by fair trial genuine issues of material fact 
involving his present rights under a statute. As used 
herein, the summary judgment procedure has deprived 
petitioners of this fundamental right. 

Wherefore, it is respectfully prayed that this Honor¬ 
able Court set this case down for rehearing before the 
full court sitting in banc, or, in the alternative, that it 
set aside or modify the decision of October 11, 1956 and 
award judgment to the Petitioners, or enter such other 
and different decree as to this court seems necessary and 
appropriate. 

Respectfully submitted, 

Robert W. Lishman 

Attorney for Petitioners 
411 Washington Building 
Washington 5, D. C. 
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